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It  is  a  pleasure  to  publish  the  Official  Guardian's  "Thursday 
Series"  of  lectures . 

We  hope  that  the  information  in  these  lectures  prepared  by  the 
Official  Guardian's  counsel  about  the  topics  presented  in  the 
attached  Index,  becomes  a  source  of  reference  to  all  members  of  the 
family  law  Bench  and  Bar  for  many  years  to  come. 

In  the  process  of  preparing  and  presenting  the  papers  at  the 
Barristers  '  Lounge  of  the  Law  Society  of  Upper  Canada  on  the  third 
Thursday  of  the  first  six  months  of  this  year ,  we  learned  a  great 
deal.  We  also  shared  our  approaches  and  views  with  expert  members 
of  panels  who  discussed  the  legal  issues  after  the  authors' 
presentations . 

The  geography  of  Ontario  prevented  many  of  the  Official  Guardian's 
500  panel  lawyers  from  attending  the  series  and,  consequently ,  we 
have  received  a  number  of  requests  for  copies  of  the  lectures .  It 
is  for  this  reason  that  we  are  publishing  and  distributing  these 
lectures  at  no  cost  to  the  panel  lawyers.  In  doing  so,  we  thank 
most  sincerely  every  member  of  the  Bar  in  Ontario  who  has  joined 
our  panel  and  struggled  with  some  of  the  most  difficult  cases  one 
will  ever  find  in  the  practice  of  law. 

We  are  publishing  extra  copies  for  the  price  of  $50  each  to  offset 
the  cost  of  printing  and  distribution .  Please  write  to  our  Office 
with  a  cheque  payable  to  the  "Official  Guardian" ,  attention 
"Executive  Officer" ,  and  we  will  ship  a  copy  to  you. 

I  am  proud  of  what  we  do  together  in  Ontario  on  behalf  of  children , 
and  I  thank  everyone  who  toiled  for  hours  in  preparing ,  writing, 
typing,  duplicating  and  distributing  these  lectures . 

Sincerely , 


Willson  A.  McTavish 
Official  Guardian 
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ACCESS:  FOR  WHOSE  BENEFIT? 


INTRODUCTION 

The  determination  of  access  by  a  court  requires  a  delicate 
balancing  of  the  interests  of  the  child,  parents,  families  and 
Children's  Aid  Societies.  While  the  legislation1  in  Ontario 
appears  to  focus  primarily  on  parental  and  family  rights,  the 
standard  to  be  met  is  the  "best  interests"  of  the  child.  The 
dilemma  for  lawyers  practising  family  law  is  that  while  the 
standard  of  best  interests  of  the  child  in  the  caselaw  has  been 
confirmed2,  the  law  continues  to  blend  all  of  the  interests. 

Disentangling  the  language  in  the  caselaw  about  rights  and 
interests  is  almost  an  impossible  task.  The  criteria  underlying 
the  determination  of  access  varies  from  case  to  case  and  from  judge 
to  judge  -  some  may  argue  for  the  protection  of  children,  that  this 
is  a  good  thing  -  however,  it  is  hoped  that  the  legislature  and  the 
courts  will  provide  further  clarification  so  that  there  is  more 
predictability  and  consistency  in  this  area  of  the  law. 

For  whose  benefit  is  access?  Can  we,  in  fact,  separate  out  the 
interests  of  all  parties?  To  what  degree  should  children  be 
involved  in  deciding  what  access  is  to  their  benefit? 

1  Child  and  Family  Services  Act.  R.S.O.  1990  c.  C.ll; 
Divorce  Act ,  R.S.C.  1985  (2d  Supp.),  c.3;  Children's  Law 
Reform  Act,  R.S.O.  1990  c.  C.12. 


2 


Young  v.  Young.  [1994]  2  D.L.R.  (4th),  193  (S.C.C.). 


2 

These  questions  will  be  dealt  with  in  both  parts  of  this  paper,  the 
first  dealing  with  parents  and  their  children  in  custody  and  access 
proceedings,  and  the  second  part  exploring  those  child  protection 
proceedings  where  Children's  Aid  Societies  have  intervened  in  the 


lives  of  families. 
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PARENTAL  DISPUTES  REGARDING  ACCESS 

A.  THE  LEGISLATION 

In  Ontario ,  two  statutes  apply  in  these  circumstances,  the  Divorce 
Act  and  the  Children's  Law  Reform  Act  [the  C . L . R . A . ] . 

1 .  DIVORCE  ACT 


The  Divorce  Act  confers  a  broad  discretionary  jurisdiction  on  the 
court  to  make  an  access  order.3  The  court  may  grant  access  to  any 
or  all  of  the  children  of  the  marriage  for  a  definite  or  indefinite 
period  of  time,  subject  to  any  terms,  conditions  or  restrictions 
that  the  court  thinks  fit.4  The  criteria  set  out  in  section  16(8) 
of  the  Divorce  Act  provide  that  the  court  shall  take  into 
consideration  only  the  best  interests  of  the  child  of  the  marriage 
as  determined  by  reference  to  the  condition,  means,  needs  and  other 
circumstances  of  the  child. 

The  principle  enunciated  in  sections  16(10)  and  17(9)  is  that  a 
child  should  have  as  much  contact  with  each  parent  as  is  consistent 
with  the  child's  best  interests  and  that  the  court  should  consider 
the  willingness  of  the  person  from  whom  custody  is  sought  to 
facilitate  such  contact.  Past  conduct  of  any  person  is  deemed 

3 


4 


Supra ,  note  1,  s.16(1). 
Ibid ,  s  .  16 ( 6 ) . 
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irrelevant  unless  the  conduct  relates  directly  to  the  ability  of 
that  person  to  act  as  a  parent  of  the  child.5 

Section  16(1)  states  that  persons  other  than  the  spouses,  such  as 
grandparents,  need  leave  to  apply  for  access  to  a  child  of  the 
marriage . 

2 .  CHILDREN’S  LAW  REFORM  ACT 

Section  24(1)  of  Ontario's  C.L.R.A.  sets  out  a  somewhat  more 
defined  best  interests  test6  and  subsection  (3)  also  states  that 
the  past  conduct  of  a  person  is  not  relevant  to  the  determination 
of  access  to  a  child  unless  the  conduct  is  relevant  to  the  ability 
to  act  as  parent  of  the  child. 

Section  21  of  the  C.L.R.A.  sets  out  that  any  person,  or  third 
party,  may  apply  for  access  to  a  child.  Section  24(2) (g)  requires 
the  court  to  take  into  account  the  relationship  by  blood  when 
considering  a  child's  best  interests. 


In  considering  the  legislation,  the  goal  of  the  Divorce  Act  is  to 
change  the  status  of  spouses  and  to  assist  them  in  separating  out 


Ibid. ,  s . 16 ( 9 ) . 

It  has  been  suggested  that  while  the  test  is  the  same  for 
both  custody  and  access  cases,  they  might  be  interpreted 
slightly  differently  because  of  the  more  transitory 
nature  of  access  contact.  J.G.  McLeod,  Child  Custody  Law 
and  Practice  (Toronto:  Carswell,  1992  at  9-4). 
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the  entanglement  of  their  lives  on  the  breakdown  of  the  marriage. 
It  is  important  to  keep  in  mind  that  the  dissolution  of  a  marriage 
involves  a  number  of  processes  beyond  those  of  a  legal  nature,  i.e. 
psychological  divorce  and  social  divorce.  It  is  these  latter 
processes  that  impact  not  only  on  the  adults,  but  the  children. 
The  goal  of  Part  III  of  the  C .L.R.A.  is  to  ensure  that  custody  and 
access  applications  will  be  determined  on  the  basis  of  the  best 
interests  of  the  children.7  When  considering  the  rights  and 
responsibilities  of  parents  and  their  children  in  a  divorce 
proceeding,  the  court  does  not  specifically  exercise  its  discretion 
under  section  16  of  the  Divorce  Act  through  the  principles  defined 
under  section  24  of  the  C . L . R . A .  In  practice,  however,  counsel  for 
the  parties  plead  in  the  alternative  and  claim  relief  under  both 
statutes  and,  in  any  event,  it  is  difficult,  if  not  impossible,  to 
distinguish  between  the  stated  principles  in  each  statute  when 
applied  to  the  facts  of  each  particular  case. 


B.  WHOSE  INTERESTS? 


1 .  PARENTAL  INTERESTS 


The  denial  of  a  right  to  access  or  some  incident  of  access  by  one 
parent  against  the  other  is  the  essence  of  the  dispute.  The 
C.L.R.A.  defines  access  as  the  right  to  visit  with  and  be  visited 


7 


Supra ,  note  1,  s.19. 
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by  the  child.8  Conflict  generally  arises  when  one  parent  raises 
fears  9  and  has  concerns  about  the  child  visiting  the  non-custodial 
parent.  It  is,  however,  not  always  clear  whether  the  allegations 
reflect  justifiable  concerns  for  the  child's  safety  and  well-being 
or  whether  the  allegations  are  being  raised  to  prevent  the  non¬ 
custodial  parent  from  seeing  the  child  for  other  reasons10,  for 
example,  spite.  The  juxtaposition  of  rights  language  with  the  best 
interests  test  is  what  keeps  the  conflict  burning.  While  the 
purpose  of  access  is  to  allow  a  child  to  maintain  a  relationship 
with  the  non-custodial  parent  after  separation,  counsel  for  the 
parents  and  the  child  must  ask  questions  about  the  quality  of  the 
relationship  and  the  basis  for  maintaining  it. 

Continued  contact  with  a  non-custodial  parent  is,  in  general  terms, 
beneficial  for  children,  but  it  may  not  be  sufficient  in  itself  to 
provide  a  benefit.  Multiple  interacting  factors  influence  positive 
adjustment  for  children  after  parental  separation.  Counsel  must 
explore:  the  quality  of  the  non-custodial  parent-child 
relationship;  the  custodial  parent's  ability  to  continue  care¬ 
giving  in  the  face  of  the  break-up  of  the  parents'  relationship; 
and  the  degree  of  conflict  between  the  parents. 


Ibid. .  s.20(5),  [my  emphasis]. 

N.  Weisman,  "On  Access  After  Parental  Separation"  (1992), 
36  R.F.L,  (3d)  35  at  36. 


10 


Ibid,  at  38. 
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Judge  Weisman  succinctly  describes  the  dilemma  faced  by  the  courts 
in  access  disputes? 

"...these  three  elements  complicate  the  dilemma  found  by  the  judges 
who  must  resolve  denial  of  access  disputes  because  they  lead  to 
different  conclusions.  If  the  custodial  parent's  ability  to 
function  despite  the  separation  may  be  the  main  influence  on 
children's  long-term  outcome,  courts  should  exercise  caution  before 
adding  to  the  parent's  stress  by  dismissing  his  or  her  stated  fear 
for  the  children  and  mandating  the  continued  contact  between 
estranged  spouses  that  access  can  bring.  On  the  other  hand,  if  an 
ongoing  relationship  with  the  non-custodial  parent  can  help  mitigate 
the  harmful  effects  of  parental  separation,  ordering  access  seems 
attractive,  despite  the  custodial  parent’s  objections.  Ordering 
access,  however,  can  bring  this  third  factor  into  play.  Increased 
parental  contact  can  revive  and  renew  parental  conflict  thereby 
increasing  the  children's  chances  of  being  harmed."11 


Abella,  J.A.  in  M . f  B . P . )  v.  M . (6.L.D.E. )  makes  the  following 

comments  : 

"The  meaning  of  "best  interests"  is  as  fluid  as  each  child's 
circumstances.  What  is  certain,  however,  is  that  the  focus  of  the 
exercise  is  on  the  child...  This  by  no  means  excludes  the  parental 
perspective.  The  needs  of  children  and  their  parents  are  obviously 
inextricable,  particularly  between  children  and  the  parent  on  whom 
they  depend  for  their  day  to  day  care.  The  structure  of  an 
environment  that  fits  the  child's  interests  would  undoubtedly  be 
reinforced  if  the  economic  and  emotional  needs,  especially  of 
custodial  parents  were  factored  in,  given  the  symbiosis  of  their 
sense  of  well-being."12 


James  G.  McLeod  in  his  annotation  of  the  above-noted  case  carries 

the  issue  further: 

"...  if  stress...  adversely  affects  the  child...  the  easiest  way  to 
protect  the  child  is  to  remove  the  stress;  in  other  words  terminate 
the  access.  Access  then  becomes  very  much  a  non-judicial  issue.  If 
the  custodial  parent  is  in  favour,  access  occurs.  If  the  custodial 
parent  is  opposed,  it  does  not...  It  is  no  longer  correct  to  say 
that  a  person  may  be  a  bad  spouse,  but  a  good  parent.  The  two  seem 
intimately  intertwined.  Spousal  abuse  that  occurs  in  front  of  the 


Ibid .  at  47-48. 


12 


(1992),  42  R.F.L.  (3d)  349  at  358-359. 
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children  is  in  itself  child  abuse...  Parental  stress  affects 
children  and  if  sufficiently  severe,  access  must  be 
terminated.  .  . 1,13 


From  a  review  of  the  caselaw,  there  is  a  question  now  whether  the 

role  of  the  access  parent  is  changing  and  whether  it  should  be 

changed  by  statute  to  confer  more  rights  to  the  access  parent.  In 

Kruger  v.  Kruger ,  Thorson,  J.A.  summarized  the  awarding  of  sole 

custody  to  one  parent  with  access  to  the  other ,  as  follows: 

"In  my  view,  to  award  one  parent  the  exclusive  custody  of  a  child  is 
to  clothe  that  parent,  for  whatever  period  he  or  she  is  awarded 
custody,  with  full  parental  control  over  and  the  ultimate  parental 
responsibility  for  the  care,  upbringing  and  education  of  the  child, 
generally  to  the  exclusion  of  the  right  of  the  other  parent  to 
interfere  in  the  decisions  that  are  made  in  exercising  that  control 
or  in  carrying  out  that  responsibility."14 


However,  section  20(5)  of  the  C .L.R. A.  and  section  16(5)  of  the 
Divorce  Act  provide  the  non-custodial  parent  a  right  to  be  given 
information  and  to  make  inquiries  as  to  the  health,  education  and 
welfare  of  the  child.  The  Manitoba  Court  of  Appeal  In  Abbott  v. 
Taylor15  suggests  that  similarly  worded  Manitoba  legislation 
implicitly  gives  the  non-custodial  parent  a  right  to  participate  in 
the  process  of  making  important  decisions  about  the  child.  While 
the  court  states  that  the  legislation  stops  short  of  making  the 
responsibility  to  decide  questions  of  importance  a  joint 
obligation,  it  does  contemplate  consultation. 


13 

14 


Ibid .  at  352-353. 
(1979) ,  11  R.F.L. 
(1986) ,  2  R.F.L. 


(2d)  52  (Ont. 
3d)  163  (Man. 


C . A . )  at  78 . 

C . A . )  at  169  . 


15 
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In  Young  v.  Young16,  recently  decided  by  the  Supreme  Court  of 
Canada,  there  are  signs  that  the  debate  may  continue.  In  her 
dissent,  Madame  Justice  L '  Heureux-Dub<§  states  that  the  parent  with 
custody  knows  what  is  right  for  a  child  and  that  the  role  of  the 
access  parent  is  confined  to  a  very  interested  observer,  giving 
love  and  support  to  the  child  in  the  background.  The  access  parent 
has  the  right  to  know  what  is  going  on,  but  need  not  be  consulted. 

Madame  Justice  McLachlin,  who  wrote  the  majority  judgment,  however, 
would  make  it  more  difficult  to  limit  the  role  of  the  non-custodial 
parent.  For  her,  the  custodial  parent  has  "no  right"  to  limit 
access  and  the  best  interests  of  the  child  includes  maximizing 
contact  with  both  parents.  Before  limiting  access  or  the  quality 
of  access,  she  would  require  stronger  evidence  than  that  required 
by  Justice  L ' Heureux-Dube ' s  test  to  show  access  is  not  in  the 
child's  best  interests.  Query  whether  one  could  extrapolate  from 
this  that  access  parents  should  play  a  more  consultative  role  in 
children's  lives  unless  it  could  be  shown  not  to  be  in  their  best 
interests? 

Extended  consultation,  in  some  families  where  parents  are  in 
conflict,  only  assists  in  continuing  the  battle.  One  person  needs 
to  be  a  decision-maker  in  these  high  risk  situations.  While 
divorce  ends  the  legal  relationship  between  husband  and  wife,  it 
does  not  end  the  role  of  parents,  the  responsibilities  of  parents 


16 


Supra ,  note  2. 
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or  the  parent-child  relationship.  It  would  make  more  sense  to 
shift  the  focus  from  a  "win/lose  scenario"  to  a  recognition  of  the 
needs  and  rights  of  children.  In  short,  the  law  should  focus  more 
on  parental  responsibilities  and  obligations  rather  than  parental 
rights . 


The  National  Family  Law  Section  of  the  Canadian  Bar  Association 
agrees  with  this  approach  and  recently  prepared  a  submission  on 
custody  and  access  (Submission  on  Custody  and  Access.  October  1993) 
in  response  to  the  Custody  and  Access:  Public  Discussion  Paper 
(Federal  Department  of  Justice,  March  1993).  At  pages  23-25  the 
Family  Law  Section  detailed  clauses  that  might  effectively  reframe 
the  issues.  They  suggest  the  following  wordings 

"a)  Unless  otherwise  ordered  by  the  Court,  as  in  a  child's  best 

interests,  a  person  who  has  custody  of  a  child  has  responsibilities 

which  include: 

.  maintaining  a  living,  "nurturant"  and  supportive  relationship 

with  a  child; 

seeing  to  the  daily  needs  of  the  child  which  includes  housing, 
feeding,  clothing,  physical  care  and  grooming,  health  care, 
daycare  and  supervision,  and  other  activities  appropriate  to 
the  development  level  of  the  child  and  the  resources  available 
to  the  parent; 

.  decision-making  in  regards  to  the  education,  including 

remedial  or  other  educational  needs,  and  health  of  the  child; 

.  decision-making  in  regards  to  the  child's  religious  and 

cultural  upbringing; 

.  encouraging  the  child  to  foster  appropriate  interpersonal 

relationships ; 

.  making  access  available  as  agreed  by  the  parties  or  ordered  by 

the  court  and  so  as  not  to  cause  unnecessary  upset  to  the 
child,  or  cost  and  inconvenience  to  the  access  parent; 
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.  exercising  appropriate  judgment  about  the  child's  welfare 

consistent  with  the  child's  developmental  level  and  the 
resources  available  to  the  parent; 

.  providing  financial  support  of  the  child. 

b)  Unless  otherwise  ordered  by  the  court  as  in  a  child's  best 

interests,  a  person  who  has  access  with  a  child  has  responsibilities 

which  include: 

maintaining  a  loving  nurturant  and  supportive  relationship 
with  the  child; 

.  seeing  to  the  daily  needs  of  the  child  which  include  feeling, 

clothing,  physical  care  and  grooming,  health  care,  daycare  and 
supervision,  and  other  activities  appropriate  to  the 
development  level  of  the  child  and  the  resources  available  to 
the  access  parent  while  the  children  are  under  the  care  of  the 
access  parent; 

.  encouraging  the  child  to  foster  appropriate  interpersonal 

relationships ; 

.  visitation  of  the  children  as  agreed  by  the  parties  or  ordered 

by  the  court  corresponding  with  the  obligation  to  use  the 
access  established  responsibly  so  as  not  to  cause  upset  to  the 
child  and  cost  and  inconvenience  to  the  custodial  parent; 

.  to  be  notified  of  the  child's  health  and  progress  in  school; 

.  to  make  emergency  decisions  to  do  with  the  children's  health 

while  the  children  are  under  the  care  of  the  access  parent; 

.  exercising  appropriate  judgment  about  the  child's  welfare 

consistent  with  the  child's  development  level  and  the 
resources  available  to  that  parent  while  the  child  is  under 
the  care  of  the  access  parent; 

.  providing  financial  support  for  the  child. " 


Some  legislative  changes  along  these  lines  would  be  of  value. 


2 .  CHILDREN ' S  INTERESTS 


In  an  attempt  to  separate  out  the  interests  of  parents  and 
children,  Madame  Justice  L ' Heureux-Dube  in  Young  v.  Young  sets  out 
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that  the  right  to  access  must  be  perceived  from  the  vantage  point 
of  the  child.  Whenever  the  child's  relationship  with  the  non¬ 
custodial  parent  conflicts  with  the  best  interests  of  the  child, 
she  suggests  that  the  furtherance  of  the  child's  best  interests 
must  take  priority  over  the  desires  and  interests  of  the  parent. 
This  view  was  also  shared  by  the  majority  of  the  Court.17 


Separating  out  the  interests  of  parents  and  children  through  a 
review  of  the  caselaw  can  prove  to  be  a  prohibitive  task. 
Examples  of  issues  that  have  been  considered  in  the  cases  include: 
where  the  access  or  lack  of  it  has  had  a  psychological  effect  on 
the  child18;  where  a  parent  has  had  psychological  or  emotional 
problems19;  where  the  child  has  required  special  health  care  which 
was  not  received20;  where  a  parent  has  allegedly  had  problems  of 
drug  alcohol  abuse21;  and  where  there  have  been  allegations  of 


Supra ,  note  2. 

See  for  example:  Hanna  v.  Hanna,  [1983]  W.D.F.L  125  (Ont. 
H.C.);  M  (  B .  P  . )  v.  M ( B . L . D . E . )  (1992),  42  R.F.L.  (3d)  349; 
Rutherford  v.  Rutherford  (1986),  4  R.F.L.  (3d)  457 
(B.C.S.C.);  Starko  v.  Starko  (  1992),  129  A . R .  225  (Q.B.); 
P. (M. )  v.  K . ( P )  (1992),  33  A.C.W.S.  (3d)  434  (Ont.  Ct. 
( Prov.  Div. ) ) . 

See  for  example:  Roy  v.  Roy  (1983),  32  R.F.L.  (2d)  38 
(Man.  C.A.);  Golini  v.  Golini  (1991),  31  R.F.L.  (3d)  289. 

See  for  example:  Thoroqood  v.  Thoroqood  (1987) ,  11  R.F.L. 
(3d)  82  (Ont.  U.F.C.);  Emery  v.  Emery  (1987),  11  R.F.L. 
(3d)  194  (Ont.  Dist.  Ct.). 

See:  Mallett  v.  Mallett  and  Kalynchuk  (1976),  24  R.F.L. 
389  (B.C.S.C.);  Guilbeault  v.  Wright  (1988),  15  R.F.L. 
(3d)  264  (Ont.  Ct .  (Prov.  Div.));  McIntyre  v.  Morgan 
(1993),  41  A.C.W.S.  (3d)  119  (Ont.  Ct.  (  Gen.  Div.)). 
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physical ,  emotional  or  sexual  abuse  of  the  child.22 

While  access  has  been  increasingly  expressed  to  be  the  right  of  the 
child  and  not  the  parent,  the  cases  struggle  with  the  terminology. 
Counsel  can  get  lost  in  a  sea  of  language  attempting  to  delineate 
between  what  constitutes  harm  or  benefit  to  children  for  the 
purpose  of  allowing  or  denying  access.  While  not  the  ultimate 
legal  test,  the  risk  of  harm  to  the  child  is  certainly  a  factor  to 
be  considered.23 


A  child's  interests  should  be  determined  by  balancing  the  child's 
rights,  needs,  views  and  wishes.  Specifically,  access  arrangements 
need  to  take  into  consideration  the  children's  ages  and 
developmental  needs,  and  allow  children,  as  they  get  older,  to  take 
more  control  over  making  the  arrangements.  The  conflict  between 
their  parents  must  be  minimized  because  perpetuation  of  the  battle, 
both  within  and  out  of  the  court  system,  causes  harm  to  the  child. 
There  is  some  evidence  in  the  literature  to  suggest  that  children 


For  example:  H. (A. )  v.  M. (T.A. ) »  [1985]  W.D.F.L.  703 

(Ont.  Dist.  Ct.)J  G_;_  v .  GL_,  [1992  ]  W.D.F.L.  179;  P.  (G.L.  ) 
v.  P. ( J.M. )  (1990),  27  R.F.L.  (3d)  64  (B.C.S.C.  )  ;  Rose  v. 
Rose,  [1992]  W.D.F.L.  247  (Ont.  Ct .  (Gen.  Div. ) )  . 

Supra ,  note  2,  at  69,  as  stated  by  M.J.  McLachlin  while 
M.J.  L ' Heureux-Dub6  states  that: 

"...nothing  in  the  [Divorce  Act]  Act  mandates  or  even  suggests  that 
real  danger  of  significant  harm  to  the  child  "be  the  sole 
consideration"  in  matters  of  custody  and  access...  The  best 
interests  of  the  child  is  not  simply  the  right  to  be  free  of 
demonstrable  harm,  it  is  the  positive  right  to  the  best  possible 
arrangements  in  the  circumstances  of  the  parties." 
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caught  in  these  situations  may  exhibit  a  number  of  symptoms.  They 
may  be  hypervigilant  to  their  parents  or  emotionally  and 
behaviourally  constricted  and  withdrawn.  They  may  actively 
manoeuvre  between  their  parents  or  strategically  withdraw  from  the 
conflict.  They  may  try  to  be  fair,  while  caught  in  a  web  of 
conflicting  loyalties.  They  may  feel  important  by  virtue  of  being 
the  focus  of  their  parents  dispute  and,  more  likely,  they  may  feel 
vulnerable  and  fear  being  rejected  or  abandoned  by  the  potential 
access  parent.  They  may  also  feel  burdened  by  requests  for  support 
and  nurturing  by  their  parents.  Older  children  are  likely  to  be 
enmeshed  in  their  parents  conflict  allying  with  one  parent  and 
refusing  to  see  the  rejected  parent.24 

Section  24(2) (b)  of  the  C . L ♦ R . A .  requires  the  court  to  consider 
"the  views  and  preferences  of  the  child,  where  such  views  and 
preferences  can  reasonably  be  ascertained".  Generally  speaking,  if 
the  court  is  of  the  opinion  that  access  is  in  the  best  interests  of 
the  child  it  will  grant  the  access  despite  contrary  wishes  of  the 
child;  if  the  court  is  of  the  opinion  that  it  is  not  in  the  child's 
best  interests,  their  wishes  will  be  rejected.  The  best  interests 
test  in  the  legislation  25  is  vague  enough  to  allow  for  fairly  wide 
differences  in  determinations.  There  may  be  value  in  this 

J.R.  Johnston,  M.  Kline,  J.M.  Tschann  "Ongoing 
Postdivorce  Conflicts  Effects  on  Children  of  Joint 
Custody  and  Frequent  Access"  (1989)  59  Am.  J. 
Orthopsychiatry  576  at  588. 

Divorce  Act,  supra ,  note  1,  s.16(8);  Children's  Law 
Reform  Act,  supra .  note  1,  s.24(2). 


25 
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approach . 


A  child's  wishes  alone  may  be  misleading  without  a  full 
appreciation  of  other  factors  that  either  influence  the  child  or 
bear  directly  on  needs.26  Some  children's  wishes  may  not 
adequately  deal  with  their  needs . 


Consider  this  situation: 

Sarah  and  Jocelyn,  aged  14  and  11,  live  with  their  father 
in  the  family  home.  Mother  moved  out  of  the  home 
approximately  a  year  ago.  Her  daughters  have  not  visited 
with  her  for  several  months.  Father  is  extraordinarily 
angry  at  his  wife  for  having  left  him.  He  holds 
traditional  views  about  roles  in  families  and  feels  that 
their  private  problems  should  stay  in  the  home.  He  cannot 
believe  that  his  wife  would  "abandon"  their  daughters  and 
feels,  as  a  result,  that  she  has  forfeited  her  right  to 
be  their  mother. 

Mother  describes  herself  as  a  victim  of  violence  since 
she  was  a  young  child.  Her  husband  had  precluded  her 
from  developing  friendships  outside  of  the  marriage 
because  of  his  jealousy  of  her  friends.  She  has  found 
the  legal  system  confusing  and  frustrating  and  has 
fluctuated  from  wanting  to  throw  her  hands  up  and 
disappear  from  her  children's  lives  and  maintaining  the 
"fight"  in  court. 

The  girls  have  expressed  outrage  over  their  mother's 
decision  to  leave  their  father,  especially  Sarah  who  has 
had  to  take  on  much  of  the  responsibility  for  care  of  the 
house  and  the  parenting  of  her  sister.  Jocelyn  shares 
and  supports  Sarah's  feelings.  She  looks  to  her  sister 
for  continued  guidance  and  support. 


The  observable  phenomena  in  children  like  Sarah  and  Jocelyn  who 
refuse  visitation  with  their  mother  cover  a  wide  range.  One  author 


G.  Austin,  P.  Jaffe  and  P.  Hurley,  "Incorporating 
Children's  Needs  and  Views  in  Alternate  Dispute 
Resolution  Approaches"  (1992),  8  C.F.L.Q.  69  at  71. 


26 
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has  described  these  children  as  psychologically  less  healthy;  their 
[parents  of  alignment]  disturbed,  angry  [people]  who  appear  to  be 
using  the  children's  allegiance  in  a  campaign  to  ward  off  their  own 
depression.27 

On  the  other  hand,  children's  expressed  wishes  may  reflect  actual 
conditions  in  the  family  that  generated  the  wish.  For  example, 
several  years  after  the  separation,  some  children  want  to  have  more 
access  to  a  parent  because  that  parent  can  provide  activities  which 
interest  the  child  who  is  now  older,  or  the  parent  is  more 
available  emotionally  and  physically.  Other  children  do  not  want 
to  see  a  parent  as  frequently  or  at  all  because  of  that  parent's 
behaviour  or  lack  of  understanding  towards  the  child  during  access 
visits.  In  essence,  the  more  the  congruency  between  the  wishes  and 
the  evaluation  of  the  child's  needs,  the  more  weight  such  wishes 
should  carry  with  the  court.  28 


Factors  which  influence  the  weight  to  be  place  on  children's  wishes 
include  the  chronological  and  emotional  age  of  the  child,  the 
assessment  of  the  dependency  needs  of  the  child  and  an  evaluation 


J.  Johnson,  "Children  of  Divorce  Who  Refuse  Visitation" 
from  Non-Residential  Parenting:  New  Vistas  in  Family 

Living  (Sage  Publications,  1993)  at  112;  Note :  R.  Gardner 
believes  that  the  origin  of  this  "disorder"  stems  from 
the  behaviour  of  the  parent  with  whom  the  child  is 
aligned  but  that  the  children  and  other  parent  each  play 
their  role  in  the  process:  R.  Gardner,  The  Parental 
Alienation  Syndrome:  A  Guide  for  the  Mental  Health  and 

Legal  Professional  (Creative  Therapeutics,  1992). 


28 


Johnson,  ibid .  at  71. 
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of  the  loyalty  conflicts  that  the  child  may  be  facing.29  It  should 
not  be  forgotten  that  some  children  do  not  want  to  make  their  views 
known  to  their  parents .  Often  children  are  afraid  of  hurting  a 
parent's  feelings  or  fear  that  they  may  lose  one  parent  or  the 
other  by  making  choices.30 

Also,  children’s  interests  demand  that  conflict  between  their 
parents  be  kept  to  a  minimum  on  separation.  Children  benefit  when 
a  forum  is  made  available  at  the  early  stages  of  litigation  to 
provide  parents  with  information  and  education  as  to  how  their 
conflicts  and  the  litigation  process  may  impact  on  their  children. 
This  is  not  meant  to  suggest  that  litigation  should  not  be  resorted 
to,  but  it  would  be  helpful  to  address  the  child's  wishes  and  needs 
at  an  early  stage  of  the  proceedings  so  as  to  reduce  the  conflict. 

While  it  is  generally  accepted  that  ongoing  relationships  with 
members  of  a  child's  extended  family  and  other  closely  connected 
people  are  in  a  child's  best  interests,  such  access  after  parental 
separation  can  be  problematic.  Where  bitterness  and  hostility 
exist  between  those  people  who  are  responsible  for  the  care  of  the 
children,  the  conflict  often  extends  to  other  family  members.  In 
the  case  of  grandparents'  access  for  example,  the  same  problems  and 


29 


30 


Johnson,  ibid,  at  73. 
Johnson,  ibid .  at  78. 
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considerations  described  earlier  in  this  paper  come  into  play.31 
Often,  it  is  the  extended  family  structure  that  provides 
consistency  and  support  for  children,  who  are  experiencing  crises 
at  the  time  of  their  parents'  separation. 


C.  BEYOND  THE  STATUTE 


While  the  best  interests  test  allows  the  court  to  examine  each  case 
individually  in  terms  of  the  particular  needs  of  a  child,  it  is 
vague  and  lacks  clear  guidelines.  Legal  precedents  are  of  limited 
use  since  decisions  turn  on  the  particular  facts  of  each  case.  The 
vagueness  of  the  standard  has  lead  to  a  concern  that  judges  can 
mask  their  personal  values  and  views  about  children  when  discussing 
best  interests.  Also,  what  is  in  the  best  interests  for  each  child 
changes  over  time  —  it  is  not  a  static  process. 


As  discussed  previously  at  page  9,  the  National  Family  Law  Section 
of  the  Canadian  Bar  Association32  has  proposed  that  the  Divorce  Act 


Compare  Hof fer  v.  Stewart  (1984),  41  R.F.L.  (2d)  211 
(Man.  Q.B.);  affirmed  34  Man.  R.  (2d)  158  (C.A.)  with 
Vormittaq  v.  Vormittag  (November  8,  1984),  (Ont.  Ct. 
(Prov.  Div.)).  The  distinction  between  the  two  cases 
would  appear  to  be  that  in  Hof  fer  there  was  no  prior 
existing  close  relationship  and  no  indication  of  ongoing 
benefit  to  the  child  where  the  opposite  was  the  case  in 
Vormittaq . 

National  Family  Law  Section  of  the  Canadian  Bar 
Association,  Submission  on  Custody  and  Access,  October 
1993,  prepared  in  response  to  the  Custody  and  Access; 
Public  Discussion  Paper.  Federal  Department  of  Justice, 
March  1993,  at  21. 
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establishes  specific  factors  which  judges  should  use  to  apply  the 
best  interests  test  more  consistently  and  fairly.  While  subjective 
factors  will  undoubtedly  colour  a  judge's  perception,  a  non- 
exhaustive  list  of  factors  would  assist  in  creating  more 
consistency  and  uniformity. 

Given  the  imbalance  of  power  between  men  and  women,  if  standards 
are  too  vague,  a  party  who  has  nothing  to  lose  by  litigating  will 
do  so,  hoping  to  achieve  more  in  the  bargaining  process.  Because 
the  outcome  of  litigation  is  uncertain,  the  party  who  is  best  able 
to  bear  the  financial  and  emotional  burden  of  litigation  may  have 
an  advantage . 

While  it  should  not  be  at  the  expense  of  maintaining  the  maximum 
involvement  of  both  parents  in  children's  lives  to  the  extent 
appropriate,  the  issue  of  domestic  violence  should  be  addressed  by 
the  legislature  and  the  courts  more  actively.  For  example,  there 
is  a  concern  that  domestic  violence  is  not  being  properly 
considered  by  the  courts  in  making  access  determinations  especially 
for  battered  women  whose  partners  have  never  directly  abused  the 
children.  It  is  well  documented  in  the  literature  that  witnessing 
family  violence  can  have  an  impact  on  children  and  their  long-term 
emotional  health.33  The  vulnerability  of  these  children  might  best 
be  dealt  with  through  more  objective  factors  being  introduced  by 


33 


P.  Jaffe,  D . A .  Wolfe  &  S.K.  Wilson,  Children  of  Battered 
Women  (Sage  Publications,  1990). 
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legislation  into  the  best  interests  test. 

At  the  present  time,  the  main  remedy  for  failure  to  comply  with  an 
access  order  is  for  the  non-custodial  parent  to  launch  contempt 
proceedings  against  the  custodial  parent  which  may  result  in  a  fine 
or  imprisonment  or  both.  However,  most  judges  are  extremely 
reluctant  to  use  these  remedies.  Some  judges  have  attempted  to 
redress  access  denial  by  ordering  make-up  visits,  by  threatening  to 
change  custody,  or  by  suspending  child  support  payments  until  the 
re-establishment  of  access.  One  has  to  wonder  whose  interests  are 
being  served  by  these  approaches.  Reform  is  needed. 

The  lack  of  effective  contempt  remedies  available  to  non-custodial 
parents  was  highlighted  by  the  Supreme  Court  in  the  case  of  Frame 
v.  Smith . 34  In  that  case  the  father  alleged  that  he  had  undergone 
considerable  expense  and  had  suffered  severe  emotional  distress 
because  of  the  conduct  of  the  mother  in  frustrating  access.  He 
claimed  damages  from  the  mother  flowing  from  her  wrongful 
interference  with  the  legal  relationship  he  had  with  his  children. 
While  the  majority  held  that  the  non-custodial  parent  did  not  have 
a  right  of  action  against  his  former  spouse,  Madame  Justice  Wilson, 
in  her  dissent,  held  that  the  facts  gave  rise  to  a  cause  of  action 
for  breach  of  fiduciary  duty  and  would  have  compensated  the  father 
for  his  pecuniary  and  non-pecuniary  losses. 


34 


[ 1987 ] ,  9  R.F.L.  ( 3d)  225 . 
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After  canvassing  the  inadequacy  of  the  law  in  dealing  with 
enforcement  of  access,  James  G.  McLeod,  in  his  annotation  to 
Rutherford  v.  Rutherford .  suggested  that  where  access  problems  are 
rooted  in  parental  animosity  and  are  not  a  response  to  evidence  of 
abuse  or  real  concern  for  the  child's  welfare,  compulsory 
conciliation  should  be  ordered  to  establish  whether  the  problem 
could  be  addressed  by  the  parents.35  It  is  likely,  however,  that 
no  legal  or  clinical  remedy  will  be  entirely  successful  if  parents 
fail  to  recognize  the  importance  of  meaningful  access  to  the  child 
and  stubbornly  continue  to  disagree  about  access  arrangements. 

Supervised  access  may  assist  in  providing  a  safe  and  neutral 
environment  to  allay  a  custodial  parent's  anxieties  and  resolve 
contempt  issues.  Often  access  centres  can  assist  families  in 
moving  from  supervised  access  to  unsupervised  access  and  they  may 
be  able  to  provide  assistance  in  improving  communication  between 
spouses.  It  may  be  that  supervised  access,  however,  is  used  as  a 
panacea  in  situations  where  issues  should  be  dealt  with  within  the 
litigation  process.  Caution  should  be  exercised  in  circumstances 
where  supervision  is  not  otherwise  necessary.  While  serving  a 
purpose,  supervision  is  not  a  long  term  remedy.36 


35 


36 


(1986),  4  R.F.L.  457  at  458  (B.C.S.C.). 
Supra ,  note  9  at  74. 
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ACCESS  TO  CHILDREN  WHO  ARE  THE  SUBJECT  OF  CHILD  PROTECTION 

PROCEEDINGS 

In  Ontario ,  the  Child  and  Family  Services  Act37  [the  C  .  F .  S  .  A . ] 
mandates  the  local  Children's  Aid  Society  [the  Society]  to 
intervene  with  the  family  unit  to  protect  children  from  abuse  and 
neglect.  As  a  result,  children  may  be  removed  from  their  families 
and  placed  in  the  care  and  the  custody  of  the  Society,  raising  the 
issue  of  access  by  children  to  their  families.  Children  may  also 
be  placed  with  one  party  under  the  supervision  of  the  Society,  and 
other  parties  may  seek  access. 


A.  THE  LEGISLATION 


The  C  .F .  S .  A. *  1 2 3 * 5 6 7 8  s  primary  goal  is  to  promote  the  best  interests38, 


Supra .  note  1. 

Ibid. f  s.  37(3).  The  circumstances  to  be  taken  into 
consideration  in  ascertaining  a  child's  best  interests 
are : 

1.  "The  child's  physical,  mental  and  emotional  needs,  and  the 
appropriate  care  or  treatment  to  meet  those  needs. 

2.  The  child's  physical,  mental  and  emotional  level  of 

development . 

3.  The  child's  cultural  background. 

4  The  religious  faith,  if  any,  in  which  the  child  is  being 

raised . 

5.  The  importance  for  the  child's  relationship  with  a  parent  and 
a  secure  place  as  a  member  of  a  family. 

6.  The  child's  relationships  by  blood  or  through  an  adoption 
order. 

7.  The  importance  of  continuity  in  the  child's  care  and  the 

possible  effect  on  the  child  of  disruption  of  that  continuity. 

8.  The  merits  of  a  plan  for  the  child's  care  proposed  by  a 

society,  including  a  proposal  that  the  child  be  placed  for 
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protection  and  well  being  of  children,  while  preserving  family 
autonomy  and  integrity.39 

Continuity  of  care  and  stable  family  relationships  are  to  be  taken 
into  account  when  providing  care  to  children,  as  well  as  the 
physical  and  mental  development  of  each  individual  child.40 

The  Society  has  a  positive  duty  to  ensure  that  parents  and  children 
are  adequately  involved  in  decisions  affecting  their  interests, 
including  access  decisions. 

Any  protection  matter  must  be  brought  before  the  court  within  five 
days  following  the  apprehension  of  a  child.41  Subsequent  to  the 
hearing,  the  court  must  make  an  order  for  access  unless  it  is 
satisfied  that  continued  contact  with  a  person  would  not  be  in  a 
child's  best  interests.42  The  court  can  also  order,  vary  or 


9. 

10. 

11. 

13. 

Ibid. 
Ibid . 
Ibid . 
Ibid. 


adoption  or  adopted,  compared  with  the  merits  of  the  child 
remaining  with  or  returning  to  a  parent. 

The  child's  views  and  wishes,  if  they  can  be  reasonably 
ascertained. 

The  effects  on  the  child  of  delay  in  the  disposition  of  the 
case . 

The  risk  that  the  child  may  suffer  harm  through  being  removed 
from,  kept  away  from,  returned  to  or  allowed  to  remain  in  the 
care  of  a  parent. 

Any  other  relevant  circumstance." 

,  ss . 1 ( a)  and  1(b). 

,  s. (1) (d) . 

,  s . 46 ( 1 ) . 

,  s . 59 ( 1 )  . 
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terminate  the  access  order  if  it  is  deemed  in  the  child’s  best 
interests  and  may  impose  terms  and  conditions  the  court  considers 
appropriate.43  For  Crown  wards,  the  C . F . S . A .  states  that  the  court 
shall  not  make  an  order  for  access,  unless  there  is  no  possibility 
of  adoption,  or  the  child  is  12  years  of  age  or  older  and  wants 
access  or,  some  other  circumstances  exist.44  If  a  child  protection 
hearing  is  adjourned,  the  court  must  make  a  temporary  order  for  the 
care  and  custody  of  the  child,45  including  access  arrangements  on 
such  terms  and  conditions  as  the  court  considers  appropriate.46 

Children  are  admitted  to  care  for  diverse  reasons  such  as  abuse, 
inability  or  unwillingness  of  parents  to  care  for  their  children, 
children's  challenging  behaviours,  family's  mental  health 
difficulties  and  parent-teen  conflicts.47  Despite  the  fact  that 
many  placements  are  for  temporary  care  only,  studies  have  shown 
that  a  number  of  children  tend  to  return  to  the  care  of  the  Society 
after  they  have  been  returned  to  their  families.48  One  has  to 
wonder  to  what  extent  moving  children  in  and  out  of  their  families 
affects  the  bonding  relationship  and  whether  the  lack  of  positive 


43 

Ibid . ,  s . 58 ( 1 ) . 

44 

Ibid . ,  s . 59 ( 2 )  . 

45 

Ibid.,  ss . 51 ( 2 ) (c) (d) ,  46(l)(c),  29(1),  29(8), 

51(5)  . 

46 

Ibid .  ,  s.51(5)  . 

47 

Ibid,  s.37(2);  R.  Barnhorst  &  L.C.  Johnson,  The 

State  of 

the  Child  in  Ontario,  1st  ed.  ( Toronto: 
University  Press,  1991)  at  80. 

Oxford 

48 

R.  Barnhorst  &  L.C.  Johnson,  ibid. 
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access  experiences  while  in  care  contribute  to  the  breakdown  of  the 
family. 

It  should  not  be  forgotten  that  not  all  children  who  are  admitted 
to  care  or  placed  in  alternate  living  situations  have,  in  fact, 
experienced  neglect  or  abuse  or  need  their  lives  monitored  by  the 
Society.  Situations  exist  and  are  dealt  with  regularly  by  the 
Court  where  the  Society  has  overstepped,  often  with  the  best  of 
intentions,  in  bringing  children  into  care  unnecessarily.  The 
rupturing  of  the  bonds  in  families  by  this  step,  complicated  by  the 
lack  of  adequate  access,  is  something  that  counsel  for  children 
should  be  hypervigilant  about  and  deal  with  at  the  earliest  stage 
possible  in  the  process. 

After  a  finding  is  made  that  a  child  is  in  need  of  protection, 
contact  with  the  child's  family  may  vary  depending  on  the 
circumstances  which  gave  rise  to  the  finding.  The  interests  of 
children,  parents,  families,  third  parties  and  the  Society,  as  well 
as  the  prospect  of  adoption,  are  all  factors  the  court  will 
consider  when  determining  access.  Prior  to  a  finding,  the  cases 
reveal  a  diversity  in  access  arrangements  with  access  being 
specifically  ordered  or  left  in  the  discretion  of  the  Society.  The 
time  period  between  apprehension  and  a  finding  is  intended  to  be 
brief.  Unfortunately,  this  is  often  not  the  case.  Arrangements 
for  access  may  deteriorate  as  a  result  of  anxieties  escalating 
about  the  court  process.  When  this  happens,  access  in  the 
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discretion  of  the  Society  may  result  in  limited  access  or  no  access 
due  to  the  poor  relationship  between  social  workers  and  parents. 
It  is  the  children  who  suffer  in  the  end  result. 

B .  WHOSE  INTERESTS 

1 .  FAMILIES  1  INTERESTS 


In  child  protection  matters,  there  must  be  a  balance  between  a  safe 
environment  for  the  child  and  the  child’s  bond  with  the  family. 
When  the  return  of  the  child  to  the  family  is  most  probable, 
continuity  in  the  form  of  access  is  intended  to  facilitate  the 
child's  return.49  The  general  rule  is  that  it  is  beneficial  for 
children  to  maintain  contact  with  their  families.  Studies  show 
that  children  in  care  who  have  continuous  access  with  their  close 
or  extended  families  tend  to  function  better,  are  less  prone  to 
crisis  and  are  more  competent  socially  and  academically. 

When  the  goal  is  reunification  of  the  children  with  their  natural 
family,  visits  should  be  gradually  increased  and  as  frequent  as 
possible  while  helping  children  to  cope  with  their  feelings.50  The 
nurturing  of  family  contact  increases  the  chances  of  family 

C.  Bernard,  R.  Ward  &  B.  M.  Knoppers,  "Best  Interests  of 
the  Child  Exposed:  A  Portrait  of  Quebec  Custody  and 
Protection  Law"  (1992),  11  C.J.F.L.  57  at  90. 

50  L.A.  Rosenberg,  "Psychological  Factors  in  Separation  and 
Reunification:  The  Needs  of  the  Child  and  the  Family" 

(1991)  12:1  Children's  Legal  Rights  J.  19  at  22. 
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reunification51.  When  there  are  no  indications  to  the  contrary, 
failure  to  provide  opportunities  for  visitation  is  neglectful  and 
adverse  to  the  best  interests  of  a  child,  and  may  result  in 
unnecessarily  long-term  placement  rather  than  temporary 
placement.52  Reciprocal  attachment  needs  to  be  nurtured  and  the 
failure  to  maintain  the  bond  with  the  natural  family  will  result  in 
irreparable  loss  for  the  child.  Younger  children  experience  a 
faster  detachment  with  their  natural  family  and  bond  more  quickly 
with  foster  parents.  They,  therefore,  require  more  frequent 
contacts  with  the  natural  family.53  In  too  many  situations,  once 
a  week  or  alternate  week  access  for  one  or  two  hours  is  all  the 
contact  provided  to  families.  It  is  of  utmost  importance  that 
Societies  provide  their  social  workers  with  specific  guidelines 
about  access  rather  than  leaving  decisions  to  their  entire 
discretion.54  Counsel  for  children  should,  whenever  possible, 
focus  social  workers'  attention  on  specific  access  arrangements. 

An  exception  to  this  general  rule  is  when  contact  with  the  natural 
family  may  be  detrimental.  It  may  depend  on  how  children  react  to 
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the  visits  and  grasp  the  reality  of  the  situation.55  For  example, 
even  though  it  was  against  the  children's  wishes  and  present  need 
for  contact  with  their  mother,  in  Children's  Aid  Society,  Metro 
Toronto  v.  B . f  K . ) 56 ,  the  Court  ordered  Crown  wardship  without 
access  for  three  children.  The  Court  considered  the  mother's 
inability  to  parent,  even  with  support  services,  and  ruled  that  the 
children's  need  for  stability  was  greater  than  their  need  to  resume 
contact  with  their  mother. 

As  noted  earlier  in  this  paper,  the  courts  have  held  that  parents' 
rights  are  secondary  to  children's.57  Madam  Justice  L ' Heureux- 
Dube,  in  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v. 
M. (C. ) 58  ,  stated  in  her  ruling  that: 


"It  is  clear  that  the  best  interests  of  a  child  require  different 
solutions  over  time  and  such  interests  may  have  to  take  precedence 
over  any  parental  interests,  as  was  recently  said  in  Young  v.  Young, 
at  p.  60,  the  "furtherance  and  protection  of  the  child's  best 
interests  must  take  priority  over  the  desires  and  interests  of  the 
parent . " 


Ibid .  at  181. 

[1991]  W.D.F.L.  849  (Ont.  Ct .  (Prov.  Div. ) . 

Catholic  Children's  Aid  Society  of  Metropolitan  Toronto 

v.  M . ( C . ) .  unreported,  (Supreme  Court  of  Canada, 
L '  Heureux-Dubd,  J.),  May  5,  1994,  File  No.:  23644;  Young 
v.  Young ,  supra ,  note  2. 

Catholic  Children's  Aid  Society  of  Metropolitan  Toronto 

v.  M. ( C . 1 .  ibid.,  at  43. 
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In  Young  v.  Young59,  Madam  Justice  L ' Heureux-Dubd  had  also  held 
that ; 


"The  power  of  the  custodial  parent  is  not  a  "right"  with  independent 
value  granted  by  courts  for  the  benefit  of  the  parent,  but  is 
designed  to  enable  that  parent  to  discharge  his  or  her 
responsibilities  and  obligations  to  the  child.  It  is,  in  fact,  the 
child's  right  to  a  parent  who  will  look  after  its  best  interests." 


Following  Madam  Justice  L ' Heureux-Dube ' s  reasoning  in  both  Catholic 
Children's  Aid  Society  of  Metropolitan  Toronto  v .  M . ( C . ) 60  and 
Young  v.  Young61 .  parents  do  not  have  a  positive  right  of  access 
to  their  children  and,  as  a  result,  access  should  be  granted  only 
if  it  is  in  the  children's  best  interests.62 


Courts  may  take  into  account  the  past  conduct  of  a  person  toward 
any  child  that  is  or  has  been  in  his  or  her  care  before  returning 
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Young  v.  Young ,  supra ,  note  2  at  17. 
Supra ,  note  57. 


Supra ,  note  2. 


Children's  Aid  Society  of  Hamilton-Wentworth  v .  K .  ( L . ) 
(1989),  70  O.R.  (2d)  466  (U.F.C.).  In  this  case.  Judge 
Steinberg  also  dealt  with  the  issue  of  parental  rights. 
At  pages  482-483,  he  held  that: 


"the  right  of  a  parent  to  raise  his  child,  which  is  now 
subordinate  to  the  best  interests  of  the  child  and  which 
derives,  even  from  our  earliest  history,  from  the  duty 
on  the  part  of  the  parent  to  properly  raise  him,  is  not 
a  liberty  interest  intended  to  be  protected  by  s .  7  of 
the  Charter...  In  any  event,  since  the  parental 
responsibility,  or  so-called  right,  must  always  be 
undertaken  for  the  benefit  of  the  child,  the  "right" 
must  only  be  advanced  on  behalf  of  the  child,  and  not  on 
behalf  of  the  parent." 
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a  child  to  the  care  and  custody  of  that  person.63  This 
consideration  does  not  preclude  parents '  rights  to  have  their 
request  for  access  appraised  on  the  merits.  No  presumption  should 
be  made  as  to  a  parent's  fitness  on  grounds  of  intellectual, 
physical  or  emotional  limitations.64  Only  in  cases  where  these 
limitations  may  be  detrimental  to  the  well  being  of  children, 
should  they  be  seen  as  potential  barriers  to  access. 

At  times,  parents  of  children  in  care  seem  to  show  a  lack  of 
interest  in  visiting  their  children.  The  reasons  for  this  may  be 
as  simple  as  a  lack  of  adequate  funds  for  transportation  or  more 
profound  due  to  feelings  of  inadequacy,  avoidance,  depression, 
rage,  helplessness,  humiliation,  guilt  or  loss  of  control.  The 
Society's  role  in  these  circumstances  should  be  to  encourage 
parents  and  make  regular  visits  readily  available  to  them  and  their 
children.  This  lack  of  contact  is  often  cited  as  a  reason  to  sever 
further  contact  and  a  cycle  of  no  contact  is  commenced.  Increased 
contact  augments  a  child's  chances  to  return  home65  and  assists 
parents  in  developing  and  improving  their  parental  capability.66 
However,  this  should  not  be  implemented  if  there  are  potential 
risks  for  children  to  become  "guinea  pigs"  for  the  benefit  of  their 

Child  and  Family  Services  Act,  supra ,  note  1,  s.50(l). 

R.L.  Hayman,  Jr.,  "Presumptions  of  Justices  Law, 
Politics,  and  the  Mentally  Retarded  Parent"  (1990)  103 
H.L.  Rev.  1202  at  1203. 

65 
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Supra ,  note  52  at  175-176. 
Supra ,  note  49  at  98. 
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parents.67  In  D.  (T)  v.  C.A.S.  of  District  of  Alaoma68  four 
children  were  placed  in  foster  care  having  suffered  abuse  and 
neglect  from  their  mother  who  was  experiencing  severe  emotional  and 
financial  crises.  Four  years  later,  when  it  appeared  that  the 
children  could  be  adopted  by  their  foster  parents,  the  mother,  who 
had  stabilized  her  life  and  improved  her  parenting  abilities,  made 
an  application  for  access  to  her  children.  The  children  felt  a 
residue  of  anxiety  towards  their  mother  and,  as  a  result,  Judge 
Stortini  refused  to  grant  access  to  the  mother  since  it  would .have 
been  experimental  in  nature  and  made  an  order  for  expediting  the 
adoption  proceedings . 

Counsel  must  always  be  aware  of  the  parents'  goal  in  seeking 
visitation.  Some  parents  may  use  visitation  to  prevent  their 
children  from  being  adopted.  In  Re  M.M, ;  B . M .  v.  C.A.S.  of  Metro 
Toronto  et  al.69.  the  natural  parents  of  a  seven-year-old  child  in 
care  for  more  than  six  years,  who  had  not  seen  the  parents  in  the 
last  four  years,  made  an  application  for  access.  The  application 
was  dismissed.  It  would  have  been  against  the  child's  best 
interests  by  prolonging  litigation  and  preventing  the  child  from 
being  adopted. 


T.T.  Daley,  "In  Whose  Best  Interest?  The  Child  Welfare 
Agent  Before  the  Court"  (Dec.  1991)  8  C.F.L.Q.  215  at 
229  . 

[1986]  W.D.F.L.  2153  (Ont.  Dist.  Ct . ) . 

[1985]  W.D.F.L.  1333  (Ont.  Prov.  Ct.  (Fam.  Div.)). 


32 


2.  CHILDREN ' S  AID  SOCIETY  INTERESTS 

At  times ,  the  interests  of  the  Society  may  be  in  competition  with 
those  of  the  child.  For  example,  the  Society  may  wish  to  terminate 
access  so  that  the  child  may  be  adopted  while,  in  fact,  the 
interests  of  the  child  may  be  to  resume  family  contact  to  deal  with 
emotional  needs.  A  dilemma  arises  for  the  Society.  There  is  a 
positive  duty  to  protect  a  child  after  apprehension.  It  could  be 
argued  that  as  a  special  relationship  grows  between  the  child  and 
the  Society,  the  Society  may  be  negligent  if  it  fails  to  "protect" 
the  child.  This  may  encourage  the  severance  of  family  contacts 
more  readily,  when  there  is  doubt  as  to  whether  these  contacts  are 
harmful  and  not  in  the  child's  best  interests. 

While  Societies  may  wish  to  make  every  effort  to  facilitate  access 
to  children  in  care  by  providing  the  necessary  assistance  to 
families,  in  practice  the  lack  of  resources  often  prevent  this  goal 
from  being  achieved.  Far  too  often  we  observe  that  social  workers 
have  limited  time  to  supervise  access,  children  are  placed  too  far 
from  their  parents'  homes  because  of  an  insufficient  number  of 
foster  homes,  and  some  inexperienced  social  workers  have  difficulty 
identifying  what  kind  of  access,  if  any,  is  best  for  the  child. 
For  some  children  these  deficiencies  may  ultimately  result  in 
access  being  less  than  adequate  and,  in  some  cases,  contribute 
unnecessarily  to  long-term  placement  for  children.  In  an  effort  to 
balance  interests,  the  C . F . S . A .  empowers  the  court  to  obtain  and 
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consider  the  merits  of  a  management  plan  which  attempts  to  maintain 
a  child's  contact  with  the  persons  who  cared  for  a  child  prior  to 
the  Society's  intervention.70  Counsel  for  children  should  make  use 
of  the  Written  Plan  of  Care  to  focus  attention  on  access  issues. 

3 .  CHILDREN ' S  INTERESTS 

As  stated  earlier,  a  child's  interests  are  determined  by  balancing 
the  child's  rights,  needs,  views  and  wishes.  Any  access  decisions 
must  focus  on  the  particular  child.  Children  have  physical, 
intellectual,  and  emotional  needs,  which  vary  with  each  child's 
personal  characteristics  and  circumstances.  Children  found  in  need 
of  protection  may  have  all  or  some  of  these  needs  unfulfilled  by 
their  families.  When  they  are  removed  and  placed  in  foster  homes, 
foster  parents  may  meet  only  some  of  the  children's  needs.  Access 
with  the  natural  family  is  important  to  a  child's  sense  of  self. 
For  example,  children  in  care  may  feel  guilty  and  blame  themselves 
for  what  has  happened  to  their  family.  They  may  believe  that  they 
were  at  fault  and  that  if  they  had  not  have  behaved  in  a  certain 
way,  everything  would  have  been  all  right.  In  C.A.S.  of  County  of 
Renfrew  and  City  of  Pembroke  v.  W,  ( J.  )  and  W.  (E .  )71 ,  the  Court 
ordered  access  to  a  child  by  his  parents  and  other  siblings  in 
order  to  help  the  child  cope  with  his  guilt  feelings  about 
triggering  a  Society  investigation  by  calling  the  police. 

70 


71 


Supra ,  note  1,  s.56(d)(ii). 

[1987]  W.D.F.L.  733  (Ont.  Prov.  Ct .  (Fam.Div.)). 
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The  literature  indicates  the  intensity  of  a  child's  guilt  feelings 
and  distorted  perceptions  depends  upon  the  age  of  the  child  and  the 
height  of  the  emotional  conflict;  the  younger  the  child  and  the 
higher  the  emotional  conflict  in  the  family,  the  greater  is  the 
intensity  of  guilt  and  distortion  of  perception.72  Distorted 
perceptions  may  lead  a  child  to  predominantly  recall  the  positive 
aspects  of  his  or  her  family's  life  and  lessen  the  real  impact  of 
the  negative  aspects,  which,  in  turn,  may  result  In  increased  guilt 
feelings  for  that  child.73  Access  to  family  members  may  help  that 
child  to  cope  with  these  feelings  and  perceptions  and  see  the 
situation  as  it  exists.  In  cases  of  child  abuse,  access  must  be 
under  close  supervision  not  only  to  prevent  further  physical, 
sexual  or  emotional  abuse,  but  to  help  professionals  follow  up  with 
the  child's  inability  to  cope  with  such  feelings.74  The  following 
illustrates  the  problems 


Jim's  parents  separated  when  he  was  two  years  of  age. 
Custody  was  awarded  to  the  father  and  mother  had  minimal 
access  to  the  child.  Jim  was  found  in  need  of  protection 
at  age  nine  on  grounds  of  emotional  and  physical  abuse. 
Prior  to  being  apprehended  and  placed  in  the  care  of  an 
aunt  and  uncle,  Jim  had  said  for  years  that  his  father 
yelled  at  him  and  spanked  him.  However,  after  the 
apprehension  and  months  went  by,  with  limited  contact  to 
his  father,  Jim  began  to  change  his  story.  At  first  he 
said  that  his  father  had  not  really  hit  him  and  that  if 
he  did,  he  had  done  something  wrong  to  deserve  it.  Later 
on,  Jim's  story  changed  again,  he  denied  the  abuse  and 
appeared  to  believe  that  his  father  had  never  hit  him  and 
was,  rather,  a  good  person  victimized  by  others. 


Supra ,  note  50  at  20. 
Ibid .  at  19. 


74 


Ibid .  at  22;  Supra ,  note  52  at  180. 
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In  order  to  understand  the  child's  feelings  better,  the  severance 
of  family  ties  may  be  compared  to  the  process  of  mourning.  Until 
a  child  can  re-experience  feelings  related  to  the  separation,  the 
child  will  not  be  free  to  complete  the  work  of  mourning  and,  as  a 
result,  will  be  left  in  limbo.75  Even  if  a  child  is  upset  by 
access  to  a  parent,  the  visits  may  have  long-term  beneficial 
effects  in  allowing  the  child  to  mourn  the  loss  and  may  provide 
the  child  with  some  sort  of  stability. 

Access  by  siblings,  grandparents,  aunts,  uncles  and  friends  has  not 
been  dealt  with  by  the  courts  in  the  same  manner  as  access  to 
parents.  When  children  in  care  are  moved  from  one  foster  home  to 
another,  access  with  siblings  may  be  the  only  stable  part  of  the 
child's  life.  Often  not  enough  attention  is  paid  to  maintaining 
the  relationship  with  siblings,  some  of  whom  may  not  have  been 
apprehended.76  When  this  provides  stability  and  consistency  for 
children,  it  is  granted  by  a  court.  However,  the  court  may  decline 
to  grant  access  to  third  parties  unless  special  circumstances 
justify  it. 

In  C.A.S.  of  Durham  ( Region )  v.  W . K . 77 ,  Justice  Murdoch,  in  order 

75  Supra ,  note  52  at  178. 

76  See,  for  example:  C.A.S  of  Orangeville  v.  K.H. ,  (April 

9,  1986  ),  Fisher,  J.,  (Ont.  Prov.  Ct .  (Fam.  Div.)), 

unreported . 

77  (February  14,  1992),  (Doc.  CA  216/91  (Ont.  C.A.), 

affirming  (February  22,  1991),  Murdoch,  J.  (Ont.  Ct . 

(Gen.  Div.)),  reversing  in  part  (1990),  72  O.R.  (2d)  711 
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to  promote  adoption ,  denied  access  by  a  half  brother  to  two  Crown 
ward  children.  He  held  that: 

"whether  [the  half  brother  applicant]  is  to  have  access  to  his  half 
brother  and  half  sister,  [Crown  ward  children]  ,  is  to  be  considered  in  the 
context  of  what  is  in  the  best  interests  of  these  children  and  not  what  is 
in  the  best  interests  of  ...  [the  applicant]  ...  [The  applicant]  had 
access  to  his  half  brother  and  half  sister  prior  to  the  order  of  the 
learned  trial  judge  and  the  evidence  of  Jane  Doe  satisfies  me  that  the 
resource  parents  are  impressed  with  ...  [  the  applicant]  and  that  they 

were  open  to  his  continued  visits  with  his  half  brother  and  half  sister. 
The  evidence  which  I  have  heard  satisfies  me  that  it  is  in  the  best 
interests  of  these  children  that  steps  proceed  for  their  adoption  and  to 
uphold  the  order  of  the  learned  judge  to  permit  access  by  ...  [the 
applicant]  to  his  half  brother  and  half  sister  would  not  be  in  their  best 
interests.  The  new  evidence  heard  from  ...  [the  witnesses]  satisfies  me 
that  the  best  interests  of  these  children  lies  in  actively  proceeding  with 
permanent  placement  with  their  present  resource  parents."78 


In  another  case,  C.A.S.,  Hamilton-Wentworth  v.  D . (T . J . ) 79 ,  the 
Court  ordered  access  between  three  siblings  who  had  been  placed  as 
Crown  wards  even  though  the  mother  was  refused  access  to  the  two 
youngest  children.  The  court  held  that  such  access  was  not  a 
problem  because  it  would  not  prevent  adoption  of  the  child.  Should 
such  access  only  be  the  case  if  the  ultimate  result  will  not 
prevent  adoption? 

It  is  incumbent  upon  counsel  for  children  to  take  the  initiative, 
where  appropriate,  to  seek  sibling  access  through  litigation  or  by 
way  of  agreement... 


Ont.  Ct.(Fam.  Div.),  additional  reasons  to  (November  15, 
1989),  Doc.  C/269/86  (Ont.  Ct.  (Fam.  Div.). 

(22  February,  1991),  (Ont.  Ct.  (Gen.  Div.))  at  31. 

[1992]  W.D.F.L.  339  (Ont.  U.F.C.). 
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Another  access  concern  arises  when  children  who  have  been  in  care 
for  some  time  and  return  home  do  not  have  continued  contact  with 
foster  parents.  Where  a  child  has  developed  a  bond  with  a  foster 
family  over  time,  serious  consideration  should  be  given  to  not 
rupturing  that  relationship  abruptly.  The  negotiation  of  this 
issue  by  child's  counsel  will  be  extremely  sensitive,  given  that 
natural  parents  will,  in  most  cases,  be  threatened  by  such 
continued  contact. 

Some  systematic  access  policy  should  be  developed.  Every 
management  plan  should  make  provisions  for  parental  access  in 
accordance  with  the  needs  of  the  child.80  When  a  young  child 
refuses  to  have  any  contact  whatsoever  with  a  parent,  there  should 
be  consideration  of  a  complete  assessment  of  the  situation81  to 
ensure  that  termination  of  contact  would  not  be  detrimental  to  the 
child  even  though,  on  the  surface,  it  may  not  appear  to  be  in  the 
child's  best  interests. 


Supra ,  note  52  at  173. 

Child  and  Family  Services  Act,  supra .  note  1,  s.  54(1). 
A  child,  a  parent  or  a  person  may  be  ordered  by  the  court 
to  undergo  medical,  emotional,  developmental, 
psychological,  educational  or  social  assessments  by 
specified  persons  who  are  qualified  to  perform  such 
assessments.  S.  54(6)  indicates  that  the  assessments  can 
be  used  as  evidence  by  the  court  and  s.  54(7)  that  the 
court  may  draw  any  reasonable  inference  from  a  refusal  to 
comply  with  the  court  order  to  undergo  an  assessment. 
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C.  BEYQMD  THE  STATUTE 


The  C . F . S . A.  prohibits  anyone  from  applying  for  access  to  children 
who  are  placed  for  adoption.82  This  includes  access  to  a  child  by 
either  a  birth  parent  or  a  member  of  a  birth  parent's  family.83 

When  adoption  appears  to  be  fairly  remote,  access  in  the  absence  of 
adverse  circumstances  will  usually  be  granted  to  Crown  wards.84 
The  combined  effect  of  the  C . F . S . A .  and  the  case  law,  however,  is 
to  prevent  the  adoption  of  children  with  outstanding  access 
orders85,  resulting  in  a  growing  number  of  children  who  cannot  be 
adopted  because  they  maintain  contact  with  their  family  or  extended 
family,  e.g.  siblings.86  While  access  orders  are  more  often  made 
in  cases  involving  older  children87  in  the  1988  Provincial  Crown 
Ward  Review,  statistics  reveal  that  61%  of  Crown  wards  had  access 
orders  made  and  that  51%  of  them  were  less  than  ten  years  of  age.88 


Ibid . ,  s .  58(7). 

Ibid .  ,  s .  160(1). 

"Children  in  Need  of  Protection,  Crown  Wardship  and 

Parental  Access",  (Memo  CH5-2),  (Toronto:  The  Research 
Facility,  LSUC-OLAP,  June  24,  1993),  (Director  of 

Research:  A.  Worland)  at  4. 

Child  and  Family  Services  Act,  supra ,  note  1,  ss.  58  (7), 
59(2)  and  143(1)  . 

R.  Barnhorst  &  L.C.  Johnson,  supra ,  note  47  at  85. 

Ibid . 


88 


Ibid. 
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In  C.fT.^  and  C.A.S.  of  Metro.  Toronto,  Re.  89 ,  Judge  Nasmith 
refused  to  terminate  parental  access  to  three  Crown  wards.  The 
Court  found  that  the  Society  had  not  demonstrated,  on  the 
preponderance  of  evidence,  that  adoption  would  satisfy  the  best 
interests  of  the  children  more  than  continued  access.  Judge 
Nasmith  felt  that  the  law  results  in  a  "Hobson's  choice  between  two 
benefits".90  In  C.A.S.  Metro.  Toronto  v.  L .  ( J .  ) 91 ,  Judge  Nasmith 
also  acknowledged  the  C.F.S.A. '  s92  apparent  presumption  against 
birth  parents '  access  in  cases  where  Crown  wards  are  placed  for 
adoption.  He  stated,  however,  that  factors  such  as  the  actual  plan 
for  adoption,  the  real  impairment  of  the  child's  opportunities  of 
ever  being  adopted  and  the  special  circumstances  surrounding  the 
child  must  all  be  taken  into  account  before  refusing  access  to 
birth  parents . 

The  dilemma  as  to  whether  it  is  preferable  to  sever  or  encourage 
family  contacts,  following  adoption,  is  complex.  Adoption,  which 
requires  the  abolition  of  emotional  ties  between  children  and  their 
families,  has  been  found  to  be  a  detriment  to  the  children's  future 


[1984]  W.D.F.L.  702  (Ont.  Prov.  Ct .  (Fam.  Div.)). 

Ibid. .  This  reticence  of  Judge  Nasmith  to  curtail  access 
to  Crown  wards  children  was  repeated  in  J .  and  C . ,  Re ; 
C. C.A.S.,  Metro.  Toronto  v.  S .  (  1985),  48  R.F.L.  (2d)  371 
(Ont.  Prov.  Ct.  )Fam.  Div.)). 


92 


(1987) ,  7  R.F.L.  (3d)  329. 

Child  and  Family  Services  Act,  supra ,  note  1,  s.  59(2). 


40 


well  being  and  ability  to  form  new  relationships.93  To  some,  one 
of  the  solutions  to  this  predicament  is  open-adoption.  Open 
adoption  is  not  currently  an  option  in  Ontario. 

Open  adoption  allows  parties  to  forego  confidentiality  and 
encourages  contacts,  when  such  contacts  are  in  the  child's  best 
interests,  between  adopted  children  and  their  natural  family 
members.94  In  these  situations,  positive  relationships  between 
natural  parents  or  family  members  and  adopted  children  continue  and 
fulfil  some  of  the  children’s  emotional  needs.  The  security  of 
continued  family  contact  enables  some  adopted  children  to  adapt 
more  easily,  decreasing  the  need  for  yet  further  government 
intervention,  e.g.  on  the  breakdown  of  adoption.95 

Open  adoption  advocates  believe  that  it  would  reduce  the  number  of 
children  in  care  since  families,  without  fear  of  losing  contact, 
would  be  more  willing  to  place  their  children  for  adoption.  If,  in 
fact,  open  adoption  results  in  an  increased  number  of  children 
being  adopted,  the  burden  of  the  expense  related  to  the  care  of 
children  shifts  from  the  government  to  the  adoptive  parents  and  the 
resources  saved  could  be  used  to  improve  the  conditions  of  the 


L.W.  Cook,  "Open  Adoption:  Can  Visitation  With  Natural 
Family  Members  Be  in  the  Child's  Best  Interest?  (1991) 
30:2  U.L.J.  Fam.  L.  471  at  475. 

Ibid .  at  474. 


95 


Supra ,  note  93  at  480. 
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children  remaining  in  care.96 

While  foregoing  confidentiality  may  be  of  benefit  in  certain  cases, 
it  may  not  be  in  others.  Adopted  children  who  may  be  at  risk  of 
further  abuse  from  their  natural  families,  should  not  endure  open 
adoption.  As  well,  adoptive  families  who  may  be  subject  to 
harassment  and  harmful  intrusions  from  the  birth  families  should 
not  be  compelled  to  embrace  open  adoption.  If  both  open  adoption 
and  confidential  adoption  were  made  available,  individual 
children's  needs  and  interests  might  be  better  addressed  in  this 
province . 

PRACTICE  CONSIDERATIONS 

A.  TELEPHONE  ACCESS 

Telephone  access  can  be  a  useful  tool  to  maintain  a  connection  with 
families  and,  also,  a  burden  to  children.  In  those  situations 
where  children  are  living  some  distance  away  from  family  members  or 
are  not  in  a  position  to  be  able  to  see  them  as  frequently  as  they 
should,  reasonable  telephone  access  should  be  considered  as  a  way 
to  bridge  the  gap.  However,  in  situations  where  they  do  not  have 
the  freedom  to  share  their  emotions  openly  in  front  of  adults, 
telephone  access  may  constitute  one  more  weight  being  unnecessarily 
placed  on  a  child's  shoulders.  Whenever  telephone  access  is  being 
contemplated,  consideration  should  be  given  to  frequency,  duration. 


96 


Ibid .  at  477. 
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day,  time  of  day  and  the  age  of  the  child.  Thought  should  be  given 
as  to  who  should  initiate  the  calls  and  what,  if  anything,  is  to 
occur  if  the  calls  do  not  take  place. 

B.  FLEXIBILITY 

Access  arrangements  should  provide  for  flexibility.  It  is  not 
every  child  who  will  benefit  from  routine  alternate  weekend  access 
arrangements.  Thought  should  be  given  to  location  and  duration  of 
the  access.  Children's  needs  and  wishes,  balanced  with  the  reality 
of  parental  lifestyles,  should  be  considered. 


C.  DECISION-MAKING 

Access  choices  which  unnecessarily  burden  or  unrealistically 
empower  children  should  be  avoided.  Clearly,  as  children  grow, 
they  are  in  a  position  to  take  on  more  responsibility  for  decision¬ 
making  about  their  lives  and  should  be  encouraged  to  do  so.  While 
consultation  about  access  arrangements  with  children  is  important, 
having  to  wear  the  mantle  of  final  decision-making  power  is  unfair. 

D.  WRITTEN  PLAN  OF  CARE 

The  Written  Plan  of  Care  in  C.F.S.A.  proceedings  should  be  used 
regularly  and'  creatively  to  address  access  issues  with  respect  to 
all  important  figures  in  children’s  lives.  Use  of  the  Written  Plan 
of  Care  keeps  the  issue  of  access  alive  for  all  parties  to  the 
proceeding . 
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E.  SIBLINGS 

In  those  cases  where  siblings  are  separated,  access  arrangements 
should  be  made  keeping  in  mind  the  child's  sense  of  time  and 
surroundings.  More  often  than  not,  it  is  the  siblings  who  provide 
support  for  one  another. 


F .  COMPENSATORY  TIME 

The  issue  of  make-up  access  and  compensatory  time  to  be  spent  with 
children  must  meet  the  child's  needs.  A  parent's  "right"  to  such 
access  should  not  be  a  primary  consideration. 
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CONCLUSIOM 


The  determination  of  access  is  one  of  the  most  emotionally-laden 
issues  within  the  litigation  process.  Access  should  be  determined 
from  the  vantage  point  of  the  child.  The  continuing  dilemma  is 
that  the  interests  of  the  persons  involved  are  so  intertwined  that 
it  may  be  difficult  to  establish  whose  interests  are  in  fact  being 
promoted.  Trying  to  change  the  litigation  process  from  a  win/lose 
scenario  to  one  which  focuses  upon  children's  needs  and  parents' 
responsibilities  and  obligations ,  offers  the  most  benefit  to 
children . 

To  accomplish  the  goal  of  reuniting  the  family,  access  to  children 
in  care  should  be  part  of  the  management  plan  unless  it  is 
detrimental  to  the  child's  best  interests.  More  attention  needs  to 
be  paid  to  systematic  policies  being  extended  to  encourage  and 
monitor  access.  Unfortunately,  the  C . F . S . A .  lacks  clarity  about 
access  to  Crown  Wards  and  family  ties  are  being  permanently  severed 
in  some  cases  where  it  is  not  in  the  child's  best  interests.  A 
solution  to  this  problem  may  be  to  amend  the  C . F . S ♦ A .  to  allow  for 
open-adoption  where  the  circumstances  and  the  best  interests  of 
children  dictate  it.  Studies  have  shown  that  it  is  usually  in 
children's  best  interests  to  continue  access  when  placed  in  care. 
It  provides  continuity,  stability  and  the  necessary  bonding  for 
future  development,  while  providing  the  emotional  benefits  of 
dealing  with  unresolved  matters. 
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The  issue  of  access  in  all  situations,  of  necessity,  will 
determined  on  the  facts  and  circumstances  of  each  case, 
children,  this  is  the  way  it  should  be. 


be 

For 
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PRODUCTION: 


Every  day  in  the  courts  of  Ontario,  lawyers  are  called  upon  to  provide  independent 
legal  representation  for  native  children  who  are  the  subjects  of  proceedings  under  the 
Child  and  Family  Services  Act  (C.F.S.A.).1  Primarily,  these  lawyers  are  drawn  from  a 
specialized  panel  of  lawyers  selected  and  trained  by  the  Office  of  the  Official  Guardian, 
an  independent  law  office  funded  by  the  Ministry  of  the  Attorney  General.  It  is  a 
challenging  responsibility  at  the  best  of  times  but  an  even  more  onerous  task  when 
the  solicitor  is  a  non-native  and  the  client  is  a  native  child.  Unfortunately,  there  are  not 
enough  native  lawyers  to  act  for  native  children  in  these  circumstances.  The  purpose 
of  this  paper  is  to  increase  our  knowledge  of  the  background  and  needs  of  these 
special  clients  and  place  this  information  in  the  context  of  the  current  legal  framework. 


Because  native  children  in  Ontario  may  have  moved  here  from  anywhere  in  Canada, 

or  the  United  States  for  that  matter,  it  is  important  to  begin  with  a  national  perspective. 

The  native  population  of  Canada  is  divided  roughly  into  four  groups: 

a)  Status  Indians  are  those  registered  or  entitled  to  be  registered  under  the  Indian 
Act.2  Status  Indians  are  given  certain  rights  and  benefits  under  the  Act.  There 
are  approximately  416,000  status  Indians  in  Canada. 

b)  Non-status  Indians  are  those  who  by  choice,  or  by  operation  of  the  Act  have 
given  up  or  lost  their  status  so  that  they  no  longer  obtain  the  rights  and 
benefits  conferred  by  the  Act.  For  example,  when  status  Indians  were 


R.S.O.  1990,  C.ll 
R.S.C.  1985,  C.l-5 


prohibited  from  voting  in  elections,  some  gave  up  their  status  in  order  to  obtain 
the  right  to  vote.  There  are  approximately  75,000  non-status  Indians  in  Canada. 

c)  Meti&There  are  at  least  two  different  views  about  the  meaning  of  the  term 
"Metis".  Some  maintain  that  the  term  refers  to  those  of  aboriginal  ancestry  who 
are  descended  from  the  historic  Metis  community  of  Western  Canada.  Others 
say  that  Metis  refers  to  anyone  of  mixed  aboriginal  ancestry  who  identifies  him 
or  herself  as  Metis  as  distinct  from  Indian  or  Snuit.  There  are  approximately 
60,000  Metis  in  Canada. 

d)  Inuit.  Originally  called  Eskimo,  these  aboriginal  people  live  mainly  in  Canada’s 

North.  There  are  approximately  27,000  Inuit  in  Canada.3 

A  number  of  reasons  have  been  given  for  the  tragic  result  of  declining  traditional  ways 
of  the  native  people.  Living  off  the  land  and  sea  has  become  increasingly  difficult  in 
today’s  growing  consumer  society.  A  move  away  from  the  reserves  and  into  urban 
centres,  assimilation  with  the  white  culture,  the  prevalence  of  alcohol  and  disease  and 
the  insidious  effects  of  social  assistance  have  all  taken  their  toll.  The  conflict  between 
cross-cultures  has  resulted  in  depressing  statistics: 

•  there  is  a  30%  chance  of  an  Indian  being  born  in  a  single  parent  family, 
compared  to  12%  for  non-Indians; 

•  the  infant  mortality  rate  among  Indians  is  four  times  higher  than 
it  is  for  non-Indians; 
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Canadian  Social  Trends,  Winter  1988  (Statistics  Canada) 
at  11-15 
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an  Indian  mother  will  have  at  least  twice  as  many  children  as  a 
non-Indian  mother  -  an  Indian  child’s  life  expectancy  is  ten  years 
shorter  than  that  of  a  non-Indian; 

there  is  a  50%  chance  that  the  Indian  child  will  not  complete 
grade  nine,  compared  to  a  10%  chance  for  a  non-Indian  child; 

Indian  youth  have  a  10%  chance  of  graduating  from  high  school, 
compared  to  43%  chance  for  non-Indian  youth; 

there  is  one  chance  in  three  that  Indians  will  be  unemployed  for  most 
of  their  lives; 

an  Indian  is  ten  times  more  likely  to  die  of  tuberculosis  than  a  non- 
Indian.  Between  the  ages  of  5  and  14,  the  rate  of  tuberculosis  is  27 
times  that  of  non-Indians; 

an  Indian  is  five  times  more  likely  to  commit  suicide  than  a  non- 
Indian; 

Indians  are  8  to  10  times  more  likely  to  suffer  from  a  sexually 
transmitted  disease  during  their  lifetime  than  are  non-Indians; 

there  is  a  35-40%  chance  that  an  Indian  will  suffer  from  alcohol 
abuse,  and  a  20%  chance  of  suffering  from  drug  abuse; 
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an  Indian  is  susceptible  to  hepatitis,  gastro-intestinal  and 
respiratory  infections,  diabetes,  all  forms  of  heart  disease  and 
cancer  at  a  much  higher  rate  than  a  non-Indian; 

an  Indian  is  three  times  more  likely  to  die  as  a  result  of  an  accident, 
violence,  or  poisoning  than  a  non-Indian; 

an  Indian  is  three  times  more  likely  to  be  committed  to  a  young 
offender  centre  than  a  non-Indian. 4 


Native  leaders  are  wel!  aware  of  the  suffering  and  plight  of  their  people  and  have 
initiated  a  fierce  struggle  to  regain  autonomy  over  their  Sands,  their  people,  and 
particularly  their  children.  The  history  of  attempted  assimilation  has  been  described 
in  many  reports,  but  the  comments  of  Associate  Chief  Judge  Kimelman  from  Manitoba 
may  be  the  best  summary: 


"For  the  past  two  hundred  years  the  children  of 
Indians  have  been  the  innocent  victims  of  a 
cultural  war  waged  against  them  by  society. 
Christian  missionaries,  Indian  agents,  school 
teachers,  and  politicians  have  all  argued  that 
Indian  children  must  be  taught  to  be  something 
other  than  Indian,  to  be  something  that  they  are 
not  and  never  can  be.  These  perceived  pillars  of 
society  have  tried,  usually  mssguidedly,  but 
nevertheless  relentlessly,  to  indoctrinate  in  these 
children  the  belief  that  the  customs,  the  values 
and  traditions  of  their  people  must  be  discarded  if 


Alberta ,  Report  of  the  Task  Force  on  the  Criminal  Justice 
System  and  its  Impact  on  the  Indian  and  Metis  People  of 
Alberta,  Justice  on  Trial,  Vol .  1  (Alberta:  The  Task 
Force,  1991)  at  8-56,  57. 
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Indians  are  ever  to  take  their  place  in  the  majority 
community.  To  achieve  this  goal,  children  were 
removed  from  their  homes  and  placed  arbitrarily 
in  residential  schools  with  only  brief  continuing 
contact  with  their  families.  More  recently  children 
have  been  removed  and  placed  in  non-aboriginal, 
middle-class  homes  for  adoption.  While  neither 
the  literature  nor  the  research  into  this  issue  is  as 
yet  extensive,  indications  are  that  children  are 
subject  to  periods  of  identity  crisis  particularly 
during  their  teen  years.  Over  the  past  years, 
these  collective  efforts  have  soundly  scarred  the 
hearts  and  minds  of  too  many  Indian  people." 5 


Under  s.  91(24)  of  the  Constitution  Act,  1887.6  the  federal  government  has  legislative 
jurisdiction  over  Indians  and  Sand  reserved  for  Indians.  In  1951,  the  Indian  Act  was 
amended  to  provide  that  provincial  laws  of  general  application  are  applicable  to 
Indians,  except  where  they  are  inconsistent  with  the  Indian  Act  itself  or  with  a  treaty 
between  the  Indians  and  the  Crown.  7  Accordingly,  provincial  child  protection 
legislation  has  generally  been  held  to  apply  to  Indians.8 


From  the  1950’s,  when  changes  began,  child  welfare  authorities  moved  into  reserves 
with,  what  some  would  call,  a  vengeance.  Native  children  believed  to  be  in  need  of 
protection  were  apprehended  and  placed  in  foster  homes  off  the  reserve.  There  was 


Manitoba,  Interim  Report  of  the  Review  Committee  on 
Indian  and  Metis  Adoptions  and  Placements,  No  Quiet 
Place,  (Manitoba:  Manitoba  Community  Services,  1983)  at 
p .  5  . 


R.S.C.  1985,  Cl- 5 
s  .  8  8 

Natural  Parents  v.  Supt.  of  Child  Welfare  (1976)  60 

D.L.R.  (3d)  148,  (S.C.C.) 
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little  if  any  attempt  to  develop  family  support  services  or  child  placement  resources 
on  the  reserves  themselves.  The  results  have  been  disastrous.  Hundreds  of  native 
children  were  forcibly  raised  in  homes  divorced  from  their  family,  community,  culture, 
race,  and  language.  Bands  were  decimated.  A  native  child,  once  admitted  to  care,  was 
less  likely  to  be  returned  home  and  at  the  same  time,  less  likely  to  be  adopted  than 
a  non-native  child.  A  continuous  circle  of  foster  care  placements  ensued.9 

By  the  mid  1970’s,  the  catastrophic  effects  of  the  child  welfare  system  on  native 
children  was  apparent.  Native  leaders  sought  and  received  some  degree  of 
cooperation  from  the  federal  government  and  provincial  governments.  By-laws  were 
enacted  giving  certain  bands  control  over  child  protection  services  on  their  reserves. 
Provincial  laws  were  amended  to  reflect  greater  sensitivity  to  native  concerns  and  a 
recognition  of  the  role  played  by  the  Band. 

In  Alberta,  for  example,  the  Director  of  Child  Welfare  must  consult  with  the  Chief  of  the 
Band  Council  before  initiating  child  protection  proceedings  about  an  Indian  child.10. 
In  British  Columbia  and  Saskatchewan,  the  Band  is  entitled  to  Notice  of  the 
proceedings  and  party  status.11  The  Ontario  legislation  is  outlined  in  Appendix  A. 

All  Bands  are  now  covered  under  some  kind  of  arrangement  for  federal  and/or 
provincial  funding  and  the  provision  of  protective  services.  There  are  differences  in 


P . A .  Monture,  "A  Vicious  Circle:  Child  Welfare  and  the 
First  Nations"  (1989)  3  Canadian  Journal  of  Women  and  the 

Law  1  at  3 

Child  Welfare  Act#  S.A.,  1984,  C.C-8,  s.73 


ii 


Family  and  Child  Services  Act,  S.B.C.  1980,  C.ll  s. 

12(2) (c) . 
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the  types  of  agreements  and  in  the  degree  of  responsibility  and  control.  Appendix  C 
is  a  summary  of  the  native  child  protection  services  in  Ontario  described  according 
to  the  Seve!  of  their  mandate. 

To  date,  the  provision  of  child  protection  services  to  native  children  has  been 
somewhat  cavalier  and  superficial.  Although  we  have  statutorily  recognized  the  merits 
of  keeping  a  native  child  within  his  or  her  family  or  community,  many  difficult  issues 
have  arisen  in  the  clash  between  two  cultural  systems.  Why  have  we  failed  to  identify 
native  children  earlier  in  court  proceedings?  Why  are  native  children  still  placed  in 
non-native  homes?  What  assistance  can  counsel  for  children  obtain  from  bands  and 
native  agencies?  How  can  children  placed  on  distant  reserves  maintain  contact  with 
their  urban  families?  How  can  the  child’s  attachment  to  psychological  parents  be 
weighed  against  the  need  to  be  raised  in  a  native  community?  When  and  how  can 
repatriation  work  successfully  for  the  child? 

2.  WHO  IS  A  NATIVE  CHILD? 

The  usual  physical  and  language  indicators  of  culture  are  not  always  helpful  in 
identifying  the  native  child.  Due  to  the  massive  acculturation  into  the  non-native 
society  and  the  historic  provisions  of  the  Indian  Act,  many  natives  have  been  raised 
in  the  white  culture  or  disentitled  to  their  proper  status. 

Local  Children’s  Aid  Societies  ( the  Society )  are  initially  responsible  for  specifically 
identifying  if  a  child  is  native  when  service  is  first  provided  to  a  family.  Unfortunately, 
the  Society  like  all  other  parts  of  the  child  protection  system,  has  been  pooriy 
equipped  for  this  task.  Training  about  investigative  techniques  as  to  identifying  native 
children  has  been  minimal  at  best.  The  issue  is  further  complicated  by  the  Society’s 
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natural  focus  on  the  safety  of  the  child,  the  investigation  of  abuse,  and,  where 
necessary,  the  preparation  of  court  documents. 

When  counsel  is  appointed  to  provide  independent  Segal  representation  for  a  child 
under  s.  38  of  the  C.F.S.A.  questions  regarding  native  heritage  should  be  raised  at  the 
same  time  as  other  identifying  information  is  gathered. 

it  is  not  sufficient  to  simply  ask :  "is  the  child  Native?". 

Counsel  for  the  child  will  want  to  enquire  about  the  native  status  of  both  biological 
parents,  keeping  in  mind  that  native  status  survives  any  adoption  order  or  inter- 
cultural  marriage.  The  possible  native  heritage  of  biological  grandparents  is  also  a 
necessary  path  to  explore.  Occasionally,  assistance  can  be  found  by  interviewing 
known  relatives  or  friends. 

Experience  has  taught  us  that  contacting  the  federal  Indian  Affairs  ministry  is  not  very 
informative  or  expedient.  Many  native  children  are  entitled  to  status  but  have  not  been 
registered.  As  well,  many  native  children  are  entitled  to  status  with  more  than  one 
band.  Alternatively,  a  native  child  may  not  be  entitled  to  status  with  a  particular  band 
but  may  nevertheless  be  a  native  child.  The  Metis  organization  will  provide  "band 
representation"  for  such  children. 

We  now  know  that  identifying  a  native  child  also  includes  a  consideration  of  the 
individual  native  heritage,  such  as  Mohawk,  Ojsbway,  Cree,  or  Ojicree.  A  recent 
Director’s  Review,  under  s.  138  of  the  C.F.S.A.,  included  a  comparison  of  the  Society’s 
proposed  adoptive  home  with  a  Mohawk  family  as  opposed  to  the  plan  of  the 
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biological  mother’s  Ojibway  band.  12  Although  this  distinction  is  not  expressly 
provided  for  in  the  C.F.S.A.,  there  is  little  doubt  that  all  parties  to  the  system  will  be 
held  accountable  if  this  factor  is  not  given  more  consideration  when  identifying  native 

children. 

Lastly,  I  would  suggest  that,  despite  the  failure  of  the  legislation  to  designate  native 
communities,  some  native  children  are  members  of  a  de  facto  native  community.  This 
is  particularly  so  in  urban  centres  where  native  organizations  have  initiated  native 
housing  and  community  centres,  a  native  child  may  have  been  raised  as  part  of  this 
community  or  be  entitled  to  join.  It  is  therefore,  essential  that  counsel  for  native 
children  be  aware  of  local  native  resources  and  organizations.  The  possibility 
continues  to  exist,  under  section  209  of  the  C.F.S.A.,  to  seek  the  designation  of  a 
particular  community. 

Sf  in  doubt,  counsel  should  not  hesitate  to  contact  the  local  native  agency,  mandated 
or  not,  to  assist  with  enquiries  about  the  possible  native  status  of  children. 

3.  PLACEMENT: 


Our  current  knowledge  about  the  attachment  of  children  to  caregivers  and  the 
importance  of  psychological  parents  has  raised  the  issue  of  placement  to  one  of  the 
most  crucial  factors  in  child  protection  proceedings.  Together  with  the  notorious 
delays  in  deciding  disputed  cases,  it  can  be  determinative  of  the  outcome,  without  the 
benefit  of  due  process  and  the  equal  consideration  of  other  enumerated  factors  under 
the  "best  interests"  definition  in  the  C.F.S.A. 


Re;  Stephen  and  Amber  C.,  Unreported,  Director's  Review, 
Aug.  26,  1993  (Beaman,  J.,  Hearing  Officer) 
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St  is  hoped  that  early  identification  of  native  heritage  and  the  recognition  that  native 
children  should  be  placed  in  native  homes  of  similar  heritage  will  avoid  the 
embarrassing  circumstances  encountered  in  the  1989  Kenora-Patricia  Child  and  Family 
Services  v.  M.M.  and  B.L  decision.  In  that  case,  four  children  had  been  in  the 
temporary  custody  of  the  Society  for  almost  two  years.  The  Society  was  seeking  a 
Crown  Wardship  order  and  planned  to  have  the  children  adopted  by  their  current  non¬ 
native  foster  parents.  The  evidence  of  one  foster  parent  dearly  indicated  minimal 
acknowledgement  of  the  children’s  native  heritage  and  no  attempt  to  ensure  any 
ongoing  connection  with  their  culture.  The  court  concluded: 


"Although  permanency  is  important,  cultural  heritage  is  also  important. 
In  fact  there  is  good  reason  to  infer  that  without  cultural  heritage  being 
recognized  as  integral  to  human  growth,  permanency  will  never 
succeed.  One  cannot  deny  what  one  is;  we  cannot  deny  what  these 
children  are.  They  are  Ojibway,  and  unless  that  is  an  integral  part  of  our 
decision  making,  there  is  little  hope  that  permanency  planning  will 
succeed." 13. 


Placement  issues  demand  an  adherence  to  the  C.F.S.A.  requirements  that  extended 
family  or  band  members  be  considered  as  a  placement  before  the  making  of  a 
wardship  order.  Although  the  appellate  court  found  that  it  is  not  more  difficult  to  make 
a  native  child  a  Crown  Ward,  the  result  in  Re  Catholic  Children’s  Aid  Society  of 
Metropolitan  Toronto  and  M.  et  al  14.  and  in  the  M.M.  and  B.L.  decision  were  relative 
placements  supported  by  the  Band  under  supervision  orders.  All  of  the  children 
referred  to  in  these  orders  had  to  be  moved  from  their  current  placements. 


(Unreported)  Ontario  Court  of  Justice  (Provincial 
Division)  Aug.  2,  1989,  3(3)  Ont.  Fam.  Law  Reporter  38. 
(King,  Prov .  J. ) . 

(1987)  62  O.R.  (2a)  535  (D.C.O.) 
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Counsel  for  native  children  should  attempt  to  ensure  that  their  clients  are  placed  in 
homes  sensitive  to  their  cultural  needs  at  the  beginning  of  the  court  proceedings, 
rather  than  at  the  end.  Often,  the  Society  is  not  disposed  to  investigate  extended 
family  and  reserve  homes,  arguing  that  the  child  has  special  needs  which  cannot  be 
met  in  non-urban  settings.  Although  there  may  have  been  some  validity  to  this 
argument  in  years  gone  by,  it  should  be  verified  in  light  of  current  initiatives  on  many 
reserves.  Child  care,  social  work,  psychological,  and  health  care  services  are  now 
readily  available  on  even  the  most  remote  reserves  in  the  province.  Where  they  are 
not,  arrangements  should  be  pursued  through  the  local  band,  native  organization,  or 
government  agency.  Advocacy  should  not  begin  at  the  courtroom  door. 

4.  THE  BAND: 


The  first  task  is  to  ensure  that  the  Band  is  notified.  Although  it  is  the  obligation  of 
the  Applicant\Society  to  notify  all  parties,  counsel  for  the  child  has  a  special  interest 
in  ensuring  it  is  done  in  a  timely  and  constructive  manner.  Where  the  Band  is  located 
some  distance  from  the  court’s  jurisdiction,  difficulties  can  arise  which  will  require  the 
assistance  of  the  child’s  counsel.  Counsel  should  always  contact  the  Band  through 
its  representative  or  Chief  to  discuss  the  child’s  situation  and  investigate  the  extent 
to  which  the  Band  wishes  to  be  involved.  The  Band  may  not  be  familiar  with  the  court 
processes  in  our  jurisdiction  and  its  rights  under  the  C.F.S.A.  Although  counsel  for 
the  child  cannot  advise  the  Band,  information  can  be  given.  The  Band  may  wish  to 
retain  the  services  of  local  counsel  or,  at  least,  should  be  connected  with  the  local 
native  agency.  Both  mandated  and  non-mandated  native  agencies  in  Ontario  will 
assist  Bands  from  remote  parts  of  Ontario  and  outside  the  province. 
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In  the  Children’s  Aid  Society  of  the  District  of  Nipissino  v,  Rubv  M.  and  Floyd  M„  the 
Applicant/Society,  the  adoptive  parents,  and  the  fifteen  year  old  child  did  not  want  the 
Band  notified  of  the  protection  proceedings.  The  child  had  been  adopted  at  age  two 
and  had  no  knowledge  of  or  contact  with  her  birth  parents  or  band  since  that  time.  The 
court  dismissed  a  motion  to  dispense  with  service  on  the  band  and  held  that  the 
notice  provisions  of  the  C.F.S.A.  were  mandatory.  Confidentiality  of  adoption 
information  was  found  not  to  take  precedence  over  the  notice  provisions  of  the  Act.15 


Since  the  involvement  of  Bands  in  the  child  protection  area,  significantly  fewer  native 
children  have  been  admitted  to  care  under  provincial  legislation.  This  is  because 
native  community  care  emphasizes  prevention  services  for  families  and  for  their 
community. 

When  a  child  is  placed  in  care  through  the  Band,  the  placement  is  usually  by  consent. 
Parental  consent  is  obtained  in  60  to  95%  of  all  placements,  compared  to  the 
predominant  court-ordered  mechanism  of  the  C.F.S.A.  It  is  a  well-known  value  of  the 
native  culture  to  work  by  consensus  and  to  support  families  in  a  non-judgemental 
manner.  Bands  are  also  more  inclined  to  place  children  in  family  homes  rather  than 
group  homes  or  institutions.16 


St  is  uncertain  whether  the  Band,  under  the  C.F.S.A.,  could  extend  its  party  status  to 
include  acting  as  a  person  for  placement  purposes.  Section  57(5)  refers  to  a  member 
of  the  band  or  native  family  but  not  the  band  generically.  The  Manitoba  Court  of 


(Unreported)  Ontario  Court  of  Justice  (Provincial 
Division)  Dec.  16,  '987  (Duchesnan  -  McLachlan  P.J.). 

Canada,  Final  Report,  Indian  and  Northern  Affairs  Canada. 
Child  and  Family  Services  Task  Force  "Indian  and  Child 
and  Family  Services  in  Canada:  (Indian  and  Northern 
Affairs  Canada,  1987)  p.  8-11 


16 
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Appeal  has  decided  that  an  Indian  Band  is  not  a  person  that  can  apply  for 
guardianship  under  its  provincial  Child  Welfare  Act.  17 

There  is,  however,  precedent  for  adding  a  Band  as  a  party  to  a  custody  dispute  under 
the  Children’s  Law  Reform  Act  (C.L.R.A.)  18.  In  Sandy  v.  Nootchtai,  McGibbon, 
Whitefish  Lake  Band,  the  Band  had  been  involved  in  parallel  protection  proceedings 
which  had  terminated  before  the  custody  hearing.  In  this  case,  the  Band  was  added 
as  a  party  to  the  C.LR.A.  proceeding  and  supported  the  successful  application  of  the 
maternal  aunt 19. 

Customary  Care  Agreements,  executed  under  Part  X  of  the  C.F.S.A.,  include  the  Band 
as  a  party  to  the  agreement  which  is  essentially  between  the  biological  parents  and 
the  foster  parents.  For  a  sample  of  a  Customary  Care  Agreement,  see  Appendix  10E. 

St  remains  to  be  seen  whether  a  Band  could  obtain  joint  custody  of  a  native  child,  who 
has  perhaps  been  raised  by  a  non-native  family  or  raised  in  a  native  family  of  different 
aboriginal  heritage.  Counsel  for  children  will  have  to  consider  whether  this  type  of 
arrangement  might  best  meet  their  clients’  needs,  particularly  where  lengthy, 
acrimonious  litigation  could  be  avoided,  and  a  shared  parenting  plan  could  be  agreed 
upon. 


Tom  v,  Winnipeg  Children' s  Aid  Society  [1982]  2  WWR .  212 
(Man  C.A) 

R  ..  S  .  0  .  1980,  c.  68 

(Unreported)  Ontario  Court  of  Justice  (Prov.  Div. )  May 
11,  1989  (Morrison,  P.F.J.) 
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5.  CONTACT: 


Placement  and  Band  issues  need  to  be  considered  in  the  context  of  the  child’s  natural 
family.  Many  child  protection  applications  are  intended  to  remedy  a  temporary  home 
situation.  A  child  who  is  in  the  custody  of  the  Society  or  placed  under  interim 
supervision  with  a  family  member,  will  usually  need  to  have  continuing  contact  with 
his/her  parents  and  siblings. 

The  access  interests  of  the  child  may  lead  his/her  counsel  into  a  conflict  with  the  Band 
and  Society  in  terms  of  practical  arrangements.  The  Society  and  the  Band  should  be 
expected  to  assist  with  whatever  access  order  is  made  by  the  court.  Common  sense 
and  a  thorough  knowledge  of  distances  and  means  of  transportation  will  be 
necessary.  Society  staff  or  family  friends  may  be  needed  to  accompany  the  child. 
Often  the  cost  of  travel  must  include  visiting  for  siblings,  as  well. 

If  the  child  is  placed  closer  to  home  than  to  the  reserve,  it  may  be  in  the  child’s  best 
interests  to  seek  an  order  that  contact  with  the  reserve  or  native  community  be 
established  or  maintained. 

In  Re  H.l.R.  the  Alberta  Court  of  Appeal  upheld  the  trial  judge’s  decision  granting 
access  to  the  biological  mother  and  grandmother  with  a  permanent  guardianship 
order,  because  this  was  the  best  way  of  ensuring  that  the  child  maintained  contact 
with  his  native  culture.  The  child  was  being  raised  in  a  none-native  foster  home. 20 


20 


[1984]  3  W.W.R.  223  (Alta.  C.A)  Sub  nom.  Re  Director  of 
Child  Welfare  and  Simeon  et  al . 
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The  statutory  recognition  given  to  native  children  and  their  culture  may  give  rise  to 
unique  difficulties  in  terms  of  children’s  contact  with  the  child  protection  system. 
Where  possible,  communication  with  children  should  be  in  their  first  language.  St  may 
be  necessary  to  obtain  the  services  of  aboriginal  interpreters  in  order  for  the  child  to 
understand  and  fully  appreciate  the  necessary  information.  This  is  even  more 
important  when  treatment  facilities  are  being  considered.  Concerns  have  been 
expressed  for  some  time  about  native  adolescents  being  removed  from  the  province 
to  treatment  centres  where  they  are  not  permitted  to  use  their  first  language. 

Communication  with  native  families  and  Band  representatives  should  also  be 
respectful  of  any  language  differences.  In  Re  E.J.C.,  the  court  was  called  upon  to 
determine  whether  the  child  should  be  returned  to  his  native  grandmother  or  adopted 
by  the  current  non-native  foster  parents.  The  evidence  of  the  local  Society  was  that 
the  grandmother  had  changed  her  mind  and  was  not  planning  for  the  child,  but  the 
child  welfare  worker  could  not  speak  Cree  and  the  grandmother  could  not  speak 
English.  No  one  could  recall  if  a  translator  was  present  for  the  crucial  conversation. 
The  court  declined  to  grant  a  permanent  wardship  order  and  recommended  that  the 
Society  conduct  all  of  its  discussions  with  the  grandmother  with  the  assistance  of  an 
interpreter. 21 

6.  BEST  INTERESTS: 


Only  native  children  are  given  an  additional,  separate  consideration  in  the  definition 
of  "best  interests"  under  the  C.F.S.A.  and  prior  to  the  granting  of  a  wardship  order, 
whether  temporary  or  Crown.  Counsel  for  children  need  to  be  prepared  to  address 


21 


(1987)  79  A.R.  125  (Alta.  Prov .  Ct . ) 
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these  considerations  and,  where  necessary,  provide  evidence  about  these  issues.  It 
is  not  always  easy,  however,  to  know  what  these  sections  mean. 

In  Catholic  Children’s  Aid  Society  of  Metropolitan  Toronto  and  M.  et  al..  the  trial  judge 
interpreted  subsections  53(4)  and  (5)  (now,  section  57)  as  a  stronger  emphasis  on  the 
alternatives  to  wardship  for  native  children  and  thus,  an  additional  onus  on  the 
Applicant/Society.  The  appellate  judge  disagreed  and  stated  that  these  sections  do  not 
make  it  more  difficult  for  a  native  child  to  be  made  a  ward  of  the  Society.  The  result, 
however,  was  the  same.  The  children  were  placed  with  two  native  families  on  a  reserve 
under  the  supervision  of  the  Society. 22.  Arrangements  were  made  for  the  mother  to 
visit  with  the  children  and  reconnect  with  her  family  on  the  reserve.  The  sequel  to  this 
case  saw  the  mother  making  significant  changes  in  her  life;  one  child  was  re-placed 
in  a  special  treatment  foster  home  closer  to  the  mother  and  eventually  returned  home; 
another  child  was  returned  home  to  the  mother;  the  third  child  was  successfully 
replaced  on  the  reserve  following  a  disclosure  of  abuse  and  remains  there.  Contact 
among  the  children,  their  mother,  and  the  reserve  was  maintained.  All  three  children 
have  a  secure  sense  of  family  and  community. 

If  the  children  are  placed  in  a  non-native  foster  home  which  is  being  proposed  as  the 
adoptive  placement,  the  court  will  be  forced  to  closely  scrutinize  the  plan.  In  Kenora- 
Patricia  Chiid  and  Family  Services  v.  M.M.  and  B.L.,  the  plan  could  not  be  upheld.  The 
placement  was  clearly  bereft  of  any  native  sensitivity  and  the  court  ordered  the 
children  to  be  placed  with  extended  family  members  who  were  also  members  of  the 
Band. 23  Hindsight  and  increased  emphasis  on  these  issues  over  the  past  five  years 


Supra ,  note  14 


23 


Supra,  note  13 
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would  demand  that  extended  family  he  sought  early  in  the  placement  process 
rather  than  at  the  end. 

The  court  will  also  scrutinize  native  plans  to  ensure  that  the  child's  overall  best 
interests  are  met.  In  early  1991,  Weechi-iMe-win  Child  and  Family  Services 
(W.F.S.)  was  granted  the  child  protection  mandate  for  all  native  children  from 
Whitedog  reserve  who  were  within  the  jurisdiction  of  the  Kenora-Patricia 
Children’s  Aid  Society.  In  one  case,  two  children  had  already  been  apprehended 
by  the  Society  and  the  case  was  transferred  to  W.F.S.  who  moved  the  children 
to  a  native  placement.  In  the  court  proceeding,  W.F.S.  sought  a  finding  that  the 
children  were  in  need  of  protection  but  argued  that  no  further  order  was  in  their 
best  interests  because  a  customary  care  agreement  had  been  executed  with  the 
new  foster  home.  The  court  disagreed  and,  based  on  uncertainties  in  the  plan, 
ordered  twelve  months  supervision. 24 

These  three  cases  do  not  appear  to  consider  the  issue  of  the  child’s  attachment 
to  the  current  placement  as  outweighing  the  native  provisions  in  the  statute. 
There  may  be  a  number  of  contributing  factors  for  this,  not  the  least  of  which  was 
the  fact  that  the  children  had  lived  with  those  families  for  less  that  two  years,  and 
in  some  cases  less  than  a  year. 

7.  POST  CROWN  WARDSHIP: 


As  native  people  have  increasingly  been  involved  in  decision-making  about  their 
children,  the  movement  for  repatriation  has  grown.  If  the  native  child  has  not 
been  formally  placed  for  adoption,  the  C.F.S.A.  allows  for  a  Status  Review 
Application. 


24 


(unreported)  Ontario  Court  of  Justice  (Prov.  Div . )  July 
21,  1992,  (Little,  P.C.J.) 
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In  J.T.K.  and  LS.  v.  Kenora-Patricia  Child  and  Family  Services,  the  court  granted  the 
parents’  status  review  application  and  their  request  that  the  children  be  placed  with 
their  relatives  on  the  Grassy  Narrows  Reserve,  an  Ojibway  community.  The  plan  of 
the  Society  had  been  to  have  the  children  adopted  by  a  couple  on  a  Mohawk  reserve. 
The  court  believed  that  their  best  interests  were  served  by  being  with  a  family  of  the 
same  culture  as  the  parents.  25 

The  proposed  native  plan  must  however  meet  the  needs  of  the  children.  In  one  case, 
a  grandmother  sought  to  have  the  Crown  Wardship  order  with  respect  to  three 
children  terminated  and  the  children  placed  in  her  care.  The  court  however  found  that 
she  did  not  understand  nor  accept  the  special  needs  of  the  children  and  her  plan 
lacked  stability.  There  was  also  little  evidence  of  the  grandmother’s  desire  to  instil! 
cultural  traditions  consistent  with  the  native  heritage  in  her  grandchildren. 26 

In  Alberta,  the  Children’s  Guardian  decided  to  return  a  child  who  was  a  permanent 
ward  to  her  reserve.  The  foster  parents  applied  for  a  judicial  review  of  the  decision 
because  the  Children’s  Guardian  refused  to  give  reasons  for  its  decisions.  The  court 
quashed  the  decision,  indicating  that  it  had  been  made  without  regard  for  the 
principles  of  natural  justice  and  fairness.  It  was  found  to  be  an  error  to  simply 
repatriate  children  without  examining  and  assessing  the  merits  of  each  case. 27 


Ontario  Court  of  Justice  (Prov.  Div.)  March  21,  1985 

(Andrews  C.J.)  (1985)  30  ACCWS  (20)  349  (Ont.  Prov.  Ct.) 

C.J.K.  v.  Children's  Aid  Society  of  Metropolitan  Toronto 
Unreported  (Ont.  Prov.  Ct. )  June  28,  1988  (Vogelson.  J. ) 

N.P.P.  and  M.E.P.  v.  Regional  Children's  Guardian, 
Calgary  Region,  (1988)  14  RFL  (3rd)  55  (Alta.  Q's  Bench) 
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In  a  subsequent  Alberta  case,  a  permanent  ward  was  removed  from  a  foster  home 
because  of  allegations  of  abuse  and  placed  with  an  aunt  on  the  child’s  reserve.  A  trial 

judge  and  the  appellate  court  upheld  the  decision. 28 

In  Ontario,  decisions  by  a  Society  to  remove  or  place  a  child  for  adoption  are 
reviewable  by  a  Director  appointed  by  the  Ministry  of  Community  and  Social  Services. 
In  1993,  two  lengthy  reviews,  one  taking  21  days  over  seven  months  and  a  second 
taking  44  days  over  eleven  months,  were  conducted  with  native  children  as  the 
subjects.  In  both  reviews,  native  Bands  and  communities  were  granted  party  status. 

In  Re  T,  the  child  had  been  placed  several  times  in  the  "C"  home  prior  to  the  Crown 
Wardship  hearing  with  the  agreement  of  the  local  native  agency,  as  there  were  no 
native  foster  homes  available.  At  the  time  of  the  making  of  the  Crown  Wardship  order, 
the  native  "T"  family  was  being  proposed  as  the  adoptive  placement,  but  the  trial 
judge  declined  to  accept  jurisdiction  to  deal  with  the  placement  issue.  The  Society 
decided  to  place  the  child  formally  for  adoption  with  the  "C"  family  and  a  Director’s 
Review  was  sought.  By  the  time  the  Review  began,  the  child  had  been  with  this  family 
continuously  for  over  three  years.  Although  the  Director’s  decision  was  that  the 
child’s  best  interests  indicated  an  immediate  adoption  by  the  "C"  family,  it  was  clear 
that  the  Director  believed  the  child  should  have  been  moved  to  the  native  home  before 
or  at  the  time  of  the  Crown  Wardship  order. 29 


Re  W.W.,  N.P.  and  M.P.  v  Regional  Children's  Guardian, 
Director  of  Child  Welfare  and  R.W.  (1989)  23  RFL  (3rd) 
72,  Alta  Q's  B. 

Re.  T.  Unreported  Director's  Review,  June  4, 

( Beamish,  H . O . ) 


29 


1993 
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In  the  second  review,  the  director  was  forced  to  compare  the  Society’s  placement  in 
a  Mohawk  home,  which  the  children  had  come  to  know  through  access  visits,  with 
the  home  proposed  by  the  biological  mother’s  Ojibway  Band.  The  children  were  not 
familiar  with  their  mother’s  cultural  background.  Indeed,  the  mother,  having  been 
adopted,  have  not  known  her  true  heritage  for  some  time.  The  Director,  based  on  the 
best  interests  of  the  children  and  considering  the  mandatory  "continuity  of  care" 
factor,  confirmed  the  Society’s  decision.  Again,  however,  the  system  was  criticized  for 
not  identifying  the  correct  heritage  earlier  and  for  not  appreciating  the  differences 
between  various  heritages. 30 

These  cases  are  consistent  with  the  Supreme  Court  of  Canada’s  decision  in  A.N.R.  v. 
L.J.W.  (Racine  v.  Woods),  when  the  non-native  foster  parents  of  six  years  were  granted 
an  adoption  order.  Madam  Justice  Wilson,  speaking  for  the  court  stated: 

"in  my  view,  when  the  test  to  be  met  is  the  best  interests  of  the 
child,  the  significance  of  cultural  background  and  heritage  as 
opposed  to  bonding  abates  over  time.  The  closer  the  bond  that 
develops  with  the  prospective  adoptive  parents  the  less 
important  the  racial  element  becomes. 31 


A.N.R.  does  not,  of  course,  take  into  account  the  legislative  framework  of  the  C.F.S.A. 
and  the  improved  level  of  advocacy  and  resources  of  the  native  community.  It  is  a  rare 
case  that  would  still  find  a  native  child  in  a  non-native  foster  home,  without  extremely 
unusual  circumstances.  Before  Crown  Wardship,  in  many  cases  now  being  decided, 
a  native  home  prevails. 


Supra ,  note  12. 

(1983)  36  R.F.L.  (2nd  1  (SCC) 
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8.  LIABILITY: 

Damages  for  abused  children  is  a  growing  area  of  the  law  and,  unfortunately,  native 
children  are  not  immune.  Perhaps  the  most  highly  publicized  case  has  been  the  1990 
decision  of  the  Manitoba  Queen’s  Bench  in  Jane  Doe  v.  Awasis  Agency  of  Northern 
Alberta.  Jane  was  a  native  girl  adopted  by  a  non-native  family  at  the  age  of  one.  At 
fourteen,  she  was  forcibly  removed  by  the  Agency  and  returned  to  her  biological 
parents  on  an  isolated  northern  Manitoba  reserve.  For  the  following  six  months,  Jane 
was  subjected  to  a  continuing  nightmare  of  forcible  confinement,  rape,  and  sexual 
abuse,  from  which  she  contracted  venereal  disease.  She  wrote  to  her  former  adoptive 
parents  who  reported  the  abuse  to  the  Agency  who  did  nothing.  Ultimately,  she  was 
removed  through  the  kindness  of  a  fly-in  doctor  and  hospitalized  for  depression, 
adjustment  disorder,  and  venereal  disease.  She  attempted  suicide  twice.  A  settlement 
of  $75,000  was  reluctantly  approved  by  the  court,  only  because  the  child  could  not 
endure  the  further  trauma  of  litigation. 32 

There  are  few  counsel  naive  enough  to  believe  that  this  could  not  have  happened  in 
a  non-native  home. 

In  any  event,  counsel  for  children  should  advise  legal  guardians  in  writing  if  counsel 
believes  a  civil  claim  may  have  merit. 


32 


(1990)  72  D.L.R.  (4th)  738  (Man.Q.B. ) 
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9.  CONCLUSION: 

The  native  child  continues  to  be  caught  in  a  battle  among  levels  of  government  for 
funding  and  rights  and  systems  of  service  which  are  criticized  for  appreciating  too 
little  too  late. 

Counsel  for  the  child  can  make  a  difference.  We  must  be  aware  of  the  issues  and 
native  resources.  We  must  use  our  investigative,  dispute  resolution  and  advocacy 
skills  from  the  beginning  of  the  case.  Unfortunately,  time  is  not  on  our  client’s  side 
and  we  must  move  quickly  to  ensure  that  the  full  range  of  our  client’s  interests  are 

protected. 

10.  CHECKLIST  FOR  COUNSEL  FOR  NATIVE  CHILDREN: 

1.  Who  are  the  child’s  biological  parents  and  grandparents? 

2.  Look  behind  any  adoption  order. 

3.  Seek  assistance  from  a  local  native  agency,  regarding  identification. 

4.  Question  any  known  relatives  or  friends  of  the  family. 

5.  Investigate  identity  thoroughly  and  quickly, 

6.  Identify  the  correct  Band. 

7.  Identify  the  correct  aboriginal  heritage  and  language. 

8.  Is  there  a  native  placement  available  without  the  child  remaining  in  the 

custody  of  a  Society? 

9.  Who,  in  the  child’s  extended  family,  could  care  for  the  child? 

10.  Who,  on  the  child’s  reserve,  could  care  for  the  child? 

1 1 .  Interview  proposed  or  possible  placements. 

12.  Consider  obtaining  photographs  and  other  information 
about  distant  placements  and/or  reserves. 
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13.  Speak  to  the  Band  representative. 

14.  Interview  significant  Band  members. 

15.  Identify  the  first  language  of  all  significant  people  in  the  child’s  life. 

16.  Consider  access  arrangements  to: 

a)  biological  family  and  siblings; 

b)  extended  family; 

c)  native  community  members;  and 

d)  reserve  and  Band  members. 

17.  Consider  all  treatment  options,  keeping  in  mind  the  child’s  cultural 
background  and  first  language.  Ensure  interpreters  when  necessary. 


APPENDIX  "A 


RELEVANT  PROVISIONS  OF  CHILD  AND  FAMILY  SERVICES  ACT 

R.S.O.  1990  ,  Ch.  C-ll 

WITH  RESPECT  TO  NATIVE/INDIAN  CHILDREN 


The  following  is  a  list  of  various  provisions  excerpted  from  the 
CFSA  which  have  special  relevance  for  native/Indian  children. 

THE  PREAMBLE: 

s.l  The  purposes  of  this  Act  are, 

(f)  to  recognise  that  Indian  and  native  people  should  be 
entitled  to  provide,  wherever  possible,  their  own  child 
and  family  services,  and  that  all  services  to  Indian  and 
Native  children  and  families  should  be  provided  in  a 
manner  that  recognizes  their  culture,  heritage  and 
traditions  and  the  concept  of  the  extended  family. 

s.3  (1)  In  this  Act, 

"band"  has  the  same  meaning  as  in  the  Indian  Act  (Canada) 

"Indian"  has  the  same  meaning  as  in  the  Indian  Act 
( Canada ) 

"native  community"  means  a  community  designated  by  the 
Minister  under  section  209  of  Part  X  (Indian  and  Native 
Child  and  Family  Services) 

"native  person"  means  a  person  who  is  a  member  of  a 
native  community  but  is  not  a  member  of  a  band  and 
"native  child"  has  a  corresponding  meaning 

PART  III  CHILD  PROTECTION 

s.  37(4)  Where  a  person  is  directed  in  this  Part  to  make  an 
order  or  determination  in  the  best  interests  of  a  child 
and  the  child  is  an  Indian  or  native  person,  the  person 
shall  take  into  consideration  the  importance,  in 
recognition  of  the  uniqueness  of  Indian  and  native 
culture,  heritage  and  traditions,  of  preserving  the 
child's  cultural  identity. 

Parties  and  Notice 

s.  39  (1)  The  following  are  parties  to  a  proceeding  under  this 
Part : 

4.  Where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community. 


Hearings  and  Orders 

s.  47  (1)  Where  an  application  is  made  under  subsection  40  (1) 
or  a  matter  is  brought  before  the  court  to  determine 
whether  the  child  is  in  need  of  protection,  the  court 
shall  hold  a  hearing  to  determine  the  issue  and  make  an 
order  under  section  57. 

(2)  As  soon  as  practicable,  and  in  any  event 
before  determining  whether  a  child  is  in  need 
of  protection,  the  court  shall  determine, 

(c)  whether  the  child  is  an  Indian 
or  a  native  person  and,  if  so,  the 
child's  band  or  native  community; 

Assessments 

s.  54  (3)  At  least  seven  days  before  the  court  considers  the 

report  at  a  hearing,  the  court  or,  where  the  assessment 
was  requested  by  a  party,  that  party,  shall  provide  a 
copy  of  the  report  to, 

(f)  where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community 


Orders 

s.57  (4)  Where  the  court  decides  that  it  is  necessary  to  remove 
the  child  from  the  care  of  the  person  who  had  charge  of 
him  or  her  immediately  before  intervention  under  this 
Part,  the  court  shall,  before  making  an  order  for  society 
or  Crown  wardship  under  paragraph  2  or  3  of  subsection 
(1),  consider  whether  it  is  possible  to  place  the  child 
with  a  relative,  neighbour  or  other  member  of  the  child's 
community  or  extended  family  under  paragraph  1  of 
subsection  (1)  with  the  consent  of  the  relative  or  other 
person . 

(5)  Where  the  child  referred  to  in  subsection  (4)  is  an 
Indian  or  a  native  person,  unless  thereis  a  substantial 
reason  for  placing  the  child  elsewhere,  the  court  shall 
place  the  child  with, 

(a)  a  member  of  the  child's  extended  family; 

(b)  a  member  of  the  child's  band  or  native 
community;  or 


(c)  another  Indian  or  native  family 


Access 


s.  58  (1)  The  court  may,  in  the  child's  best  interests, 

(a)  when  making  an  order  under  this  Part;  or 

(b)  upon  an  application  under  subsection  (2), 

make,  vary  or  terminate  an  order  respecting  a  person's 
access  to  the  child  or  the  child's  access  to  a  person, 
and  may  impose  such  terms  and  conditions  on  the  order  as 
the  court  considers  appropriate. 

(2)  Where  a  child  is  in  a  society's  care  and  custody  or 
supervision , 

(b)  any  other  person,  including,  where  the 
child  is  an  Indian  or  a  native  person,  a 
representative  chosen  by  the  child's  band  or 
native  community 

may  apply  to  the  court  at  any  time  for  an  order  under 
subsection  ( 1 )  . 

(3)  an  applicant  referred  to  in  clause  (2)  (b)  shall  give 
notice  of  the  application  to  the  society 

(4)  A  society  making  or  receiving  an  application  under 
subsection  (2)  shall  give  notice  of  the  application  to, 

(d)  where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community. 

Society  and  Crown  Wardship 

s.  61  (1)  This  section  applies  where  a  child  is  made  a  society 
or  Crown  ward  under  paragraph  2  or  3  of  subsection  57 
(1)  • 

(2)  The  society  having  care  of  a  child  shall  choose  a 
residential  placement  for  the  child  that, 

(d)  where  the  child  is  an  Indian  or  a  native 
person,  is  with  a  member  of  the  child's 
extended  family,  a  member  of  the  child's  band 
or  native  community  or  another  Indian  or 
native  family,  if  possible; 


Review 


s.  64  (1)  This  section  applies  where  a  child  is  the  subject  of 
an  order  for  society  supervision,  society  wardship  or 
Crown  wardship  under  subsection  57  (1) 

(4)  An  application  for  review  of  a  child's  status  may  be 
made  on  notice  to  the  society  by, 

(d)  where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community. 

(6)  A  society  making  an  application  under  subsection  (2) 
or  receiving  notice  of  an  application  under  subsection 
(4)  shall  give  notice  of  the  application  to, 

(e)  where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community; 

Appeals 

s.  69  (1)  An  appeal  from  a  court's  order  under  this  Part  may  be 
made  to  the  Ontario  Court  (General  Division)  by, 

(e)  where  the  child  is  an  Indian  or  a  native 
person,  a  representative  chosen  by  the  child's 
band  or  native  community. 

Powers  of  Director 

s.  77  (1)  A  director  may  direct,  in  the  best  interests  of  a 

child  in  the  care  or  supervision  of  a  society,  that  the  child, 

(a)  be  transferred  to  the  care  or  supervision 
of  another . society ;  or 

(b)  be  transferred  from  one  placement  to 
another  placement  designated  by  the  Director. 

Offences,  Restraining  Orders,  Recovery  on  Child's  Behalf 

s.  80  (1)  Where  the  court  finds  that  a  child  is  in  need  of 

protection,  the  court  may,  instead  of  or  in  addition  to 
making  an  order  under  subsection  57  (1),  make  an  order  in 
the  child's  best  interests  restraining  or  prohibiting  a 
person's  access  to  or  contact  with  the  child,  and  may 
include  in  the  order  such  directions  as  the  court 
considers  appropriate  for  implementing  the  order  and 
protecting  the  child. 


(4)  An  application  for  the  extension, 
variation  or  termination  of  an  order  made 
under  subsection  (1)  may  be  made  by, 


(f)  where  the  child  is  an  Indian  or 
a  native  person,  a  representative 
chosen  by  the  child's  band  or  native 
community . 

Child's  Religious  Faith 

s.  86  (3)... where  a  child  committed  under  this  Part  is  other 

than  Protestant  or  Roman  Catholic,  the  child  shall  be 
placed  where  practicable  with  a  family  of  his  or  her  own 
religious  faith,  if  any 

PART  VII  ADOPTION 

s.  136  (3)  Where  a  person  is  directed  in  this  Part  to  make  an 
order  or  determination  in  the  best  interests  of  a  child 
and  the  child  is  an  Indian  or  native  person,  the  person 
shall  take  into  consideration  the  importance,  in 
recognition  of  the  uniqueness  of  Indian  and  native 
culture,  heritage  and  traditions,  of  preserving  the 
child's  cultural  identity. 

Placement  for  Adoption 

s.  140  (3)  Where  a  child  to  be  placed  for  adoption  is  an  Indian 
or  a  native  person,  the  society  shall  give  the  child's 
band  or  native  community  thirty  days  written  notice  of 
its  intention  to  place  the  child  for  adoption. 


Records,  Confidentiality  and  Disclosure 

s.  162  (3)  Within  thirty  days  after  an  adoption  order  is  made 

under  this  Part,  the  proper  officer  of  the  court  shall 
cause  a  sufficient  number  of  certified  copies  of  it  to  be 
made,  under  the  seal  of  the  proper  certifying  authority, 
and  shall  transmit, 

(d)  if  the  adopted  child  is  an  Indian,  one 
certified  copy  to  the  Registrar  under  the 
Indian  Act  (Canada) 


PART  X  INDIAN  AND  NATIVE  CHILD  AND  FAMILY  SERVICES 


s.  208  In  this  Part,  "customary  care"  means  the  care  and 
supervision  of  an  Indian  or  native  child  by  a  person  who 
is  not  the  child's  parent,  according  to  the  custom  of  the 
child's  band  or  native  community. 

s.  209  The  Minister  may  designate  a  community,  with  the  consent 
of  its  representatives,  as  a  native  community  for  the 
purposes  of  this  Act. 

s.  210  The  Minister  may  make  agreements  with  bands  and  native 
communities,  and  any  other  parties  whom  the  bands  or 
native  communities  choose  to  involve,  for  the  provision 
of  services. 

s.  211  (1)  A  band  or  native  community  may  designate  a  body  as  an 
Indian  or  native  child  and  family  service  authority. 

(2)  Where  a  band  or  native  community  has  designated  an 
Indian  or  native  child  and  family  service  authority,  the 
Minister , 

(a)  shall,  at  the  band's  or  native  community's 
request,  enter  into  negotiations  for  the 
provision  of  services  by  the  child  and  family 
service  authority; 

(b)  may  enter  into  agreements  with  the  child 
and  family  service  authority  and,  if  the  band 
or  native  community  agrees,  any  other  person, 
for  the  provision  of  services;  and 

(c)  may  designate  the  child  and  family  service 
authority,  with  its  consent  and  if  it  is  an 
approved  agency,  as  a  society  under  subsection 
15  (2)  of  Part  I  (Flexible  Services). 

s.  212  Where  a  band  or  native  community  declares  that  an  Indian 
or  native  child  is  being  cared  for  under  customary  care, 
a  society  or  agency  may  grant  a  subsidy  to  the  person 
caring  for  the  child. 


s.  213  A  society  or  agency  that  provides  services  or  exercises 
powers  under  this  Act  with  respect  to  Indian  or  native 
children  shall  regularly  consult  with  their  bands  or 
native  communities  about  the  provision  of  the  services  or 
the  exercise  of  the  powers  and  about  matters  affecting 
the  children,  including, 

(a)  the  apprehension  of  children  and  the 
placement  of  children  in  residential  care; 

(b)  the  placement  of  homemakers  and  the 
provision  of  other  family  support  services; 

(c)  the  preparation  of  plans  for  the  care  of 
children ; 

(d)  status  reviews  under  Part  III  (Child 
Protection); 

(e)  temporary  care  and  special  needs  agreements 
under  Part  II  (Voluntary  Access  to  Services); 

( f )  adoption  placements ; 

(g)  the  establishment  of  emergency  houses;  and 

(h)  any  other  matter  that  is  prescribed. 
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1  C.N.L.R.  82  (Man.  Q.B. ) 

-  Pitzel  and  Pitzel  v.  Children's  Aid  Society  of  Winnipeg,  [1984] 
5  W.W.R.  474  (Man.  Q.B. ) 

-  Tom  v.  Winnipeg  Children's  Aid  Society,  [1982]  2  W.W.R.  212  (Man. 
C.A.) 


Custody  /  Access 

-  Re  A.J.G.  (1988),  87  A . R .  362  (Alta.  Prov.  Ct . ) 

-  Fitzgerald  v.  Sagiaktook ,  [1979]  4  C.N.L.R.  17  (N.W.T.S.C.) 

-  McNeil  v.  Superintendent  of  Family  and  Child  Services,  [1983] 

4  C.N.L.R.  41  (B.C.C.A. ) 

-  Sandy  v.  Nootchtai ,  [1989]  3  C.N.L.R.  190  (Ont.  Prov.  Ct .  Fam. 

Div .  ) 
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Adoption 

-  A  .  N  .  R  .  and  S . C . R .  v.  L . J . W .  (Racine),  [1984]  1  W.W.R.  1; 

36  R.F.L.  (2d)  1  (S.C.C. ) 

-  Re  D.A.A.  (1980),  31  N.B.R.  (2d)  676  (N.B.Q.B.) 

-  John  v.  Superintendent  of  Child  Welfare  (1979),  10  R.F.L.  (2d) 

330;  [1982]  1  C.N.L.R.  40  (B.C.S.C.) 

-  Lutz  v .  Legal  Aid  Manitoba  (1982),  37  A . R .  351;  [1982]  6  W.W.R. 
260;  [1983]  1  C.N.L.R.  157;  29  R.F.L.  (2d)  337  (Alta.  C.A.) 

-  S . A . L .  and  G . I . L .  v .  Legal  Aid  Manitoba ,  [1982]  6  W.W.R.  260; 

[1983]  1  C.N.L.R.  157  (Alta.  C.A.) 

-  Wilson  and  Wilson  v.  Young  and  Young  (1983),  28  Sask.  R.  287 
( Sask .  U . F . C . ) 


Customary  Adoption 

-  Re  Deborah  (1972),  8  R.F.L.  202  (N.W.T.C.A.) 

-  Mitchell  v.  Dennis ,  [1984]  2  W.W.R.  449;  [1984]  2  C.N.L.R.  91 

(B.C.S.C. ) 

-  Re  Tagornak  Adoption  Petition  (1983),  50  A.R.  237;  [1984] 

1  C.N.L.R.  185  (N.W.T.S.C. ) 

-  Re  Wah-Shee  (1975),  57  D.L.R.  (3d)  743;  21  R.F.L.  156 
(N.W.T.S.C. ) 
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APPENDIX  "D 


Case  "A" 

This  case  originated  in  Saskatchewan,  where  the  child,  Tanya,  is  a 
member  of  the  Muskowekwan  Band  #85.  Tanya  is  6  years  old  and  has 
special  needs  due  to  Fetal  Alcohol  Syndrome.  She  has  two  older 
siblings  who  had  been  placed  in  a  foster  home  in  Saskatchewan.  She 
was  placed  separately  with  the  current  foster  mother  in 
Saskatchewan  three  years  ago.  All  three  children  were  placed 
because  of  sexual  and  physical  abuse  by  their  parents.  Tanya's 
older  brother  has  also  sexually  abused  her. 

In  December  1991  Tanya  was  made  a  Crown  Ward  in  Saskatchewan  by  way 
of  a  permanent  committal  order.  That  order  contained  a 
recommendation  for  access  to  the  biological  parents,  which  was 
never  followed. 

In  July  1992  Tanya's  foster  mother  was  given  approval  by  both  the 
Band  and  the  Department  of  Social  Services  to  adopt  Tanya.  She 
does  not  have  a  copy  of  the  written  approval  of  the  Band.  She 
moved  to  Ontario  with  Tanya  and  3  other  children  who  are  part 
native.  The  foster  mom  was  married  to  a  native  man  and  two  of  the 
children  are  her  biological  children  from  that  relationship.  She 
also  cares  for  that  man's  daughter  from  a  previous  relationship. 

Once  in  Ontario,  the  foster  mother  pursued  adoption  with  the 
assistance  of  the  York  Region  C.A.S.  who  were  looking  after  Tanya's 
foster  placement  as  agents  for  the  Saskatchewan  Agency.  York 
Region  C.A.S.  told  the  foster  mom  that  the  recommendation  for 
access  contained  in  Tanya's  permanent  committal  order  would  have  to 
be  removed  before  an  adoption  could  be  processed  in  Ontario. 

In  September  1993  the  first  native  child  welfare  Agency  was 
mandated  in  Saskatchewan.  It  is  named  Touchwood  Child  &  Family 
Services.  The  Band  decided  to  return  all  native  children  to  foster 
homes  on  the  reserve.  This  decision  is  supported  by  the  Department 
of  Social  Services  in  Saskatchewan.  When  the  Band  was  notified  in 
September  1993  of  the  variation  of  the  access  recommendation  in 
Tanya's  permanent  committal  order,  it  withdrew  its  consent  to  the 
adoption  and  indicated  that  it  would  want  the  child  returned  to 
foster  parents  on  the  reserve. 

The  foster  mother  then  moved  ex  parte  under  the  C.L.R.A.  in  the 
General  Division,  asking  the  court  to  exercise  its  parens  patriae 
granting  her  custody  of  Tanya.  The  court  made  an  interim  interim 
custody  order  in  favour  of  the  foster  mother,  and  appointed  the 
Official  Guardian  to  act  for  the  child. 

At  first,  both  the  Band/native  agency  and  the  foster  mother 
appeared  to  be  entrenched  in  their  positions  -  foster  mother 
wanting  to  adopt  Tanya,  and  the  Band/agency  wanting  to  return  her 
to  the  reserve. 


There  has  now  been  agreement  that  we  will  attempt  to  mediate  the 
entire  matter.  There  have  been  suggestions  that  there  should  be 
one  or  perhaps  a  panel  of  mediators  -  Chief  Judge  Murray  Sinclair, 
a  native  provincial  family  court  judge  in  Manitoba  has  been 
suggested  by  the  Band,  Kenn  Richard,  the  director  of  the  Native 
Child  and  Family  Services  of  Toronto  has  been  suggested  by  the 
foster  mother.  Apparently  the  Department  of  Social  Services  in 
Saskatchewan  is  suggesting  several  names  as  well.  The  Department 
of  Social  Services  in  Saskatchewan  has  agreed  to  pay  for  the 
parties  and  their  counsel  to  meet  and  discuss  this  case,  so  that 
the  mediation  process  can  occur.  It  is  still  uncertain  where  the 
mediation  may  take  place  -  Manitoba  is  being  put  forward  as  the 
most  neutral  ground  at  this  time. 


Case  "B" 

This  is  a  protection  case  involving  3  children,  only  two  of  which 
are  subjects  of  disputes.  They  are  1/2  siblings  and  both  have 
special  needs.  They  have  been  placed  in  a  1/2  native  foster  home 
where  the  society  proposes  they  stay.  One  father  is  not  in  the 
picture.  The  other  father  is  native  and  lives  in  Buffalo.  He 
wishes  custody  of  his  daughter  only  and  on  the  face  of  it,  there 
appears  to  be  no  reason  why  he  should  not  parent.  The  girls, 
however,  are  closely  bonded  to  each  other  and  because  of  their 
deficits,  the  psychologist  (who  is  a  native  person)  says  they 
should  not  be  split.  Mother  has  ongoing  substance  abuse  problems 
and,  although  her  Band  is  supporting  her,  is  unlikely  to  get  her 
children  back. 

There  are  two  Bands  involved:  Oneida  of  the  Thames,  supporting 
father,  and  Six  Nations,  supporting  mother.  At  one  pretrial,  the 
issue  of  jurisdiction  of  the  Court  to  even  hear  the  case  was 
raised,  the  argument  being  put  forward  that  there  is  a  movement 
towards  self-determination  and  the  fact  that  the  father  is  not 
subject  to  any  border  restrictions  as  an  aboriginal  person.  The 
court  indicated  that  it  was  bound  to  consider  the  special 
provisions  of  the  C.F.S.A.  which  apply  to  native  children,  but  that 
it  had  jurisdiction  to  deal  with  the  matter  even  if  the  Bands  were 
arguing  that  they  did  not  feel  bound  by  the  legislation. 

There  are  no  separate  Band  issues  in  this  case,  that  is,  each 
parent  has  the  support  of  their  Band,  but  the  Bands  are  not 
offering  any  independent  plan  of  their  own  for  the  children. 

The  foster  placement  for  the  girls  is  a  long  term  placement.  The 
foster  mother  is  native  and  belongs  to  the  Mississauga  of  the 
Credit  Band. 

Both  girls  wish  to  be  placed  with  their  mother,  if  that  is  not 
possible,  then  one  girl  wishes  to  live  with  her  father,  but  not  if 
that  means  being  separated  from  her  sister.  The  other  girl  also 
wishes  not  to  be  separated  from  her  sister. 
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CHILDREN ' S  EVIDENCE  IN  FAMILY  LAW  PROCEEDINGS 


I .  Introduction 

The  central  issue  to  be  determined  in  family  law  proceedings 
involving  the  protection  and  custody  and  access  of  children  is  the 
best  interests  of  the  child.1  The  purpose  of  placing  evidence 
before  the  trier  of  fact  is  to  ensure  that  an  accurate  account  of 
all  evidence  relevant  to  best  interests  is  before  the  court. 
Often,  an  important  source  of  this  information  is  the  child  who  is 
the  focus  of  the  proceedings.  It  is  particularly  important  to 
reduce  the  trauma  a  child  may  experience  by  testifying  against  a 
parent,  and,  if  possible,  to  eliminate  the  need  for  the  child  to 
testify  at  all.  The  child's  perception  of  the  events  and  his  or 
her  views  and  preferences  may  become  known  to  the  trier  of  fact  by 
way  of,  for  example,  statements  to  third  parties,  videotapes,  legal 
representation  of  children,  and  judicial  interviews. 

Many  cases  dealing  with  children's  testimony  involve  the  criminal 
prosecution  of  child  abuse.  The  central  issue  is  the  guilt  of  the 
accused  rather  than  the  best  interests  of  the  child.  In  discussing 
the  principles  of  necessity  and  reliability  which  govern  the 
admissibility  of  hearsay  evidence  in  criminal  proceedings,  the 
Honourable  Madam  Justice  McLachlin  says: 

In  performing  these  tasks,  we  must  constantly  keep  in  the 

forefront  the  conflicting  interests  which  are  at  stake.  These 


1  Child  and  Family  Services  Act.  R.S.O.  1990,  c.C.ll,  ss. 
1(a),  57(1);  Children's  Law  Reform  Act,  R.S.O.  1990,  c.C.12,  s.24. 


may  vary,  depending  on  the  nature  of  the  case.  In  a  custody 
suit,  the  relevant  interest  is  that  of  the  child,  and,  to  a 
much  lesser  extent,  those  of  the  respective  parents.  In  a 
criminal  case,  the  interests  are  different.  There  is  the 
interest  of  society  in  securing  the  conviction  of  those  guilty 
of  criminal  offenses.  There  is  the  competing  interest  of 
society  in  a  fair  trial  and  the  right  of  accused  not  to  be 
declared  guilty  unless  so  proved  beyond  a  reasonable  doubt  on 
reliable  and  safe  evidence.  And,  overlaid  on  these  concerns, 
there  is  the  interest  of  the  child  witness,  often  the  victim, 
whose  trauma  must  be  minimized.  These  different  interests  and 
the  varying  nature  of  the  proceedings  may  affect  the 
stringency  with  which  the  rules  of  evidence  are  applied.  A 
judge  who  feels  comfortable  in  admitting  hearsay  evidence  as 
to  what  a  child  said  in  a  custody  proceeding,  may  find  it 
unwise  to  do  so  in  a  criminal  trial  for  indecent  assault,  for 
example . 2 3 

Criminal  courts,  therefore,  have  shown  a  liberalization  by  allowing 

children's  evidence  to  be  admitted  into  evidence  other  than  by  the 

viva  voce  testimony  of  the  child.  For  example,  in  a  case  involving 

the  constitutional  validity  of  section  715.1  of  the  Criminal  Code. 

Madam  Justice  L ' Heureux-Dube  says: 

In  our  quest  for  the  truth,  if  the  defendant's  rights  must  not 
be  infringed,  neither  must  the  complainant  be  further 
victimized.  Children  require  special  treatment  to  facilitate 
the  attainment  of  truth  in  a  judicial  proceeding  in  which  they 
are  involved.  These  special  requirements  stem  not  so  much 
from  any  disability  of  the  child  witness,  but  from  the  fact 
that  our  ordinary  criminal  and  courtroom  procedures  have  been 
developed  in  a  time  when  the  participation  of  children  in 
criminal  justice  proceedings  was  neither  contemplated  nor 
plausible . 

This  trend  towards  allowing  the  evidence  of  children  to  be  received 
by  some  method  other  than  direct  testimony  is  observable  in  family 
law  proceedings  as  well.  This  paper  examines  the  ways  in  which 
children’s  evidence  can  be  placed  before  the  court.  The  traditional 


2  The  Honourable  Madam  Justice  Beverley  McLachlin,  "Children 
and  the  Legal  Process:  Changing  the  Rules  of  Evidence"  (1992), 
Volume  50,  The  Advocate,  727,  at  p.  731. 


23. 


3  R.  v.  D.O.L. ,  S.C.C.,  November  18,  1993,  unreported,  at  p. 
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method  is  oral  testimony.  This  is  a  route  that  should  be  avoided 
wherever  possible  because  in  family  law  proceedings ,  the  focus  is 
on  the  child's  best  interests;  the  paramount  objective  of  the  Child 
and  Family  Services  Act,  after  all,  is  to  promote  the  best 
interests,  protection  and  well-being  of  children.4 


II .  Children  Testifying  in  Court 
(a)  Criminal  Proceedings 

The  provision  that  governs  the  testimony  of  children  in  criminal 
proceedings  is  section  16  of  the  Canada  Evidence  Act?5 

(1)  Where  a  proposed  witness  is  a  person  under  fourteen  years 
of  age  or  a  person  whose  mental  capacity  is  challenged,  the 
court  shall,  before  permitting  the  person  to  give  evidence, 
conduct  an  inquiry  to  determine 

(a)  whether  the  person  understands  the  nature  of  an  oath 
or  a  solemn  affirmation;  and 

(b)  whether  the  person  is  able  to  communicate  the 
evidence . 

(2)  A  person  referred  to  in  subsection  (1)  who  understands  the 
nature  of  an  oath  or  a  solemn  affirmation  and  is  able  to 
communicate  the  evidence  shall  testify  under  oath  or  solemn 
affirmation. 

(3)  A  person  referred  to  in  subsection  (1)  who  does  not 
understand  the  nature  of  an  oath  or  a  solemn  affirmation  but 
is  able  to  communicate  the  evidence  may  testify  on  promising 
to  tell  the  truth. 

(4)  A  person  referred  to  in  subsection  (1)  who  neither 
understands  the  nature  of  an  oath  or  a  solemn  affirmation  nor 
is  able  to  communicate  the  evidence  shall  not  testify. 

(5)  A  party  who  challenges  the  mental  capacity  of  a  proposed 
witness  of  fourteen  years  of  age  or  more  has  the  burden  of 
satisfying  the  court  that  there  is  an  issue  as  to  the  capacity 
of  the  proposed  witness  to  testify  under  an  oath  or  a  solemn 
affirmation . 


4  Child  and  Family  Services  Act,  supra,  note  1,  s.l(a). 

5  R.S.C.  1985,  c.C-5. 
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The  important  features  of  the  section  are  it  uses  the  age  of  14, 
rather  than  the  "tender  years  doctrine",  it  allows  the  child  to 
affirm,  and  it  does  not  require  corroboration  of  a  child’s  unsworn 
evidence.  If  a  child  understands  the  nature  of  an  oath  or  a  solemn 
affirmation  and  is  able  to  communicate  the  evidence,  then  the  child 
may  testify  under  oath  or  solemn  affirmation.  If  a  child  does  not 
understand  the  nature  or  an  oath  or  solemn  affirmation  but  is  able 
to  communicate  the  evidence,  he  or  she  may  still  testify  on 
promising  to  tell  the  truth. 

The  ability  to  communicate  the  evidence  is  determined  by  a  number 
of  factors.  The  trial  judge  must  be  satisfied  that  the  witness 
possesses  the  capacity  to  observe,  recollect,  and  communicate  so 
that  the  evidence  meets  the  minimum  threshold  of  being  receivable. 
The  goal  is  not  to  ensure  that  the  evidence  is  credible.  If  the 
child  has  the  basic  ability  to  perceive,  remember  and  communicate, 
any  deficiencies  in  that  perception  and  recollection  are  issues 
going  to  the  weight  of  the  evidence.6  Previously,  the  practice  was 
exemplified  in  the  case  of  Kendall  v.  The  Queen.7  where  the  Supreme 
Court  of  Canada  had  held  in  every  case  in  which  a  child  testified, 
the  trial  judge  must  warn  the  trier  of  fact,  the  jury,  of  the 
danger  of  accepting  the  uncorroborated  evidence  of  a  child.  The 
reasoning  was  that  children's  capacity  of  observation, 

6  Marquard  v.  The  Queen  (1993),  108  D.L.R.  (4th)  48  (S.C.C.), 

at  p.  59. 

7  [1962]  S.C.R.  469,  132  C.C.C.  216. 
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recollection,  understanding  questions,  and  framing  intelligent 
answers,  and  their  moral  capacity,  were  underdeveloped.  However, 
in  R.  v.  W. (R. ) ,8  the  Supreme  Court  of  Canada  abolished  the  common 
law  warning  rule.  Madam  Justice  McLachlin  noted  that  it  would  be 
wrong  to  apply  adult  tests  for  credibility  to  the  evidence  of 
children.  Similarly,  in  R.  v.  B. (G. ) ,9  the  Supreme  Court  of  Canada 
held  that  while  the  courts  must  continue  to  assess  the  credibility 
of  child  witnesses  carefully,  they  must  not  let  a  contradiction  in 
the  child's  testimony  be  given  the  same  effect  that  a  similar 
contradiction  would  have  on  an  adult's  testimony.  A  child's 
credibility  is  to  be  assessed  according  to  age  appropriate 
standards  and  norms  of  behaviour. 

Great  strides,  therefore,  have  taken  place  in  the  law  surrounding 
criminal  proceedings  by  broadening  the  circumstances  of  receiving 
and  assessing  children's  evidence. 

(*>)  Civil  Proceedings  -  General 

Section  18  of  Ontario's  Evidence  Act10  provides: 

(1)  In  any  legal  proceeding  where  a  child  of  tender  years  is 
offered  as  a  witness  and  the  child  does  not,  in  the  opinion  of 
the  judge,  justice  or  other  presiding  officer,  understand  the 
nature  of  an  oath,  the  evidence  of  the  child  may  be  received 
though  not  given  upon  oath,  if,  in  the  opinion  of  the  judge, 
justice  or  other  presiding  officer,  as  the  case  may  be,  the 

8  (1992),  13  C.R.  (4th)  257  (S.C.C.). 

9  [  1990]  2  S.C.R.  3,  77  C.R.  (3d)  327,  56  C.C.C.  (3d)  161, 
[1990]  4  W.W.R.  577. 

10  R.S.O.  1990,  c.E.23. 
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child  is  possessed  of  sufficient  intelligence  to  justify  the 
reception  of  the  evidence  and  understands  the  duty  of  speaking 
the  truth. 

(2)  No  case  shall  be  decided  upon  such  evidence  unless  it  is 
corroborated  by  some  other  material  evidence. 

This  section  is  markedly  different  than  section  16  of  the  Canada 

Evidence  Act.  The  term  "child  of  tender  years"  is  used,  rather 

than  a  specific  age;  if  the  child  does  not  understand  the  nature  of 

an  oath,  only  unsworn  evidence  can  be  given;  there  is  a  requirement 

of  corroboration  where  the  child  gives  unsworn  evidence;  and  there 

is  also  no  clear  provision  giving  the  child  the  right  to  affirm. 


(c)  Custody  and  Access  Proceedings 

In  both  custody  and  access  and  child  protection  cases,  there  is  a 

general  reluctance  to  call  children  as  witnesses? 

In  custody  matters,  the  courts  have  discouraged  calling 
children  as  witnesses,  describing  the  practice  as  "generally, 
but  not  always,  inappropriate".  Similar  expressions  of 
reservation  can  be  found  in  the  sphere  of  child  protection.11 


If  a  child  gives  evidence  in  a  custody  proceeding,  the  danger 
exists  that  the  child  will  be  forced  to  choose  or  say  things  that 
adversely  affect  the  child's  relationship  with  a  parent.12 
However,  some  writers  have  expressed  the  opinion  that  children 
should  only  be  refrained  from  testifying  where  it  established  that 
the  potential  of  psychological  harm  to  the  child  is  such  that 


11  D.A.  Rollie  Thompson,  "Taking  Children  and  Facts  Seriously: 
Evidence  Law  in  Child  Protection  Proceedings  -  Part  I"  (1988),  7 
C.J.F.L.  11,  at  p.  39. 

12  James  G.  McLeod,  Child  Custody  Law  and  Practice  III,  chapter 
1,  at  p.  1-32. 
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another  method  of  eliciting  the  child's  views  must  be  found. 

Many  of  the  concerns  expressed  by  judges  and  commentators  seem 
easily  overcome.  If  the  child  does  not  understand  the  nature 
of  an  oath,  yet  is  competent  to  express  her  views  on  some 
relevant  issues,  the  judge  can  hear  the  child's  unsworn 
evidence,  fully  aware  of  the  limitations  on  its  value  as  a 
result  of  the  questioning  that  established  the  limits  to  her 
understanding.  Concerns  that  the  courtroom  might  be  too 
daunting  for  the  particular  child  can  be  met  by  ensuring  an 
informal  atmosphere  in  the  courtroom  during  the  child's 
appearance.  A  judge  is  capable  of  controlling  counsel  who 
seek  to  take  advantage  of  a  child's  immaturity  and  experience, 
so  that  a  child's  sensibilities  are  protected.  The  judge  can 
always  prevent  questions  being  asked  that  require  a  child  to 
state  a  preference  between  parents.  In  some  cases  it  may  be 
enough  if  an  adult  the  child  trusts  to  protect  her  from  one  or 
both  parents  is  present,  perhaps  sitting  with  her  while  she 
testifies  . 13 


In  spite  of  this  comment,  a  review  of  the  custody  and  access  case 
law  shows  the  tendency  on  the  part  of  trial  judges  to  discourage 
children  from  testifying  in  disputes  between  their  parents.  In  the 
case  of  Wakaluk  v.  Wakaluk,14  the  traditional  approach  of 
preventing  young  children  from  testifying  in  their  parents '  custody 
battle  was  followed  by  the  trial  judge  even  though  the  children  had 
a  lawyer  who  wanted  them  to  give  evidence.  The  two  children,  aged 
ten  and  twelve,  were  represented  by  counsel  who  informed  the  court 
that  they  were  willing  to  be  examined.  The  trial  judge  decided  not 
to  examine  them.  The  Saskatchewan  Court  of  Appeal  held  that  this 
was  a  decision  within  the  discretion  of  the  trial  judge.  Mr. 
Justice  Brownridge  stated: 


13  Carol  Mahood  Huddart  and  Jeanne  Charlotte  Ensminger, 
"Hearing  the  Voice  of  Children"  (1991),  8  C.F.L.Q.  95,  at  p.  2. 

14  (1976),  25  R.F.L.  292  (Sask.C.A.) 
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However,  even  if  we  were  to  order  a  new  trial  I  am  not 
satisfied  that  we  should  order  that  the  trial  judge  must  hear 
the  evidence  of  the  children.  Under  the  peculiar 
circumstances  of  this  case  where  the  children  were  not  only 
represented  by  their  own  counsel  but  were  anxious  to  give 
evidence,  I  think  it  might  have  been  better  to  permit  them  to 
do  so,  not  for  the  purpose  of  giving  effect  to  their  wishes 
but  to  be  the  better  able  to  judge  what  was  best  for  their 
welfare . . . 

But,  again,  whether  the  children  should  be  heard  was  a  matter 
within  the  discretion  of  the  learned  trial  judge  and  I  am  not 
satisfied  that  he  exercised  it  wrongly.  I  agree  with  the  view 
that,  in  general,  children  ought  not  to  be  encouraged  to  give 
evidence  for  or  against  either  parent.15 

Mr.  Justice  Bayda,  dissenting  on  another  point,  made  the  following 

comments  : 

If  the  trial  judge  should  decide  to  allow  a  child  to  express 
his  wishes,  the  judge  should  then  decide  upon  the  procedure  he 
should  use  in  the  particular  instance  for  the  expression  of 
those  wishes .  A  certain  procedure  may  be  appropriate  for  one 
case  but  not  another.  To  call  the  child  as  a  witness  and  ask 
direct  questions  to  establish  his  preferences  is  a  procedure 
that  should  be  discouraged.  It  is  generally,  but  not  always, 
inappropriate.  In  the  present  case  the  learned  trial  judge 
was  right,  in  my  respectful  view,  to  decline  to  hear  the 
children  as  witnesses,  even  though  they  were  represented  by 
independent  counsel.16 

In  the  Ontario  case  of  Taberner  v.  Taberner17.  each  parent  sought 
to  call  one  child  as  a  witness.  Mr.  Justice  Wright  strongly 
disapproved  of  the  involvement  of  children  in  the  family  disputes 
of  their  parents  unless  the  necessary  facts  could  not  be  proven  in 
any  other  way.  He  said: 

In  proceedings  such  as  these  where  the  welfare  of  the  children 
and  the  future  of  the  family  is  in  the  care  of  the  Court,  it 


15  Ibid. .  at  pp.  297-8. 

16  Ibid.  ,  at  p.  304. 


17 


(1971),  5  R.F.L.  14  (Ont.S.C.). 
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seems  not  only  reasonable  but  desirable  and  necessary  that  the 
Judge  should  have  some  discretion  to  prevent  the  dispute 
between  the  parents  from  becoming,  as  it  might  here,  a  dispute 
on  oath  between  children  as  to  the  parents '  merits  and 
conduct.  In  some  cases  that  may  be  necessary.  It  goes 
against  the  grain  of  family  life  and  uses  the  Court  to  set 
brother  against  brother.  It  should  not  be  done  where  an 
impartial  judgment,  able  to  be  fully  informed  otherwise,  does 
not  consider  it  necessary.18 

A  similar  decision  was  reached  in  the  case  of  Wayne  D.  v.  Christina 
D . 19  where,  in  an  access  proceeding,  the  father  issued  and  served 
a  summons  on  his  ten-year-old  child  to  obtain  his  views  about 
whether  he  wanted  to  see  his  father's  common  law  partner.  The 
court  declined  to  have  the  child  testify.  The  child  did  not  want 
to  come  to  court,  was  fearful,  and  the  court  held  it  would  be  a 
traumatic  experience  to  do  so.  Rather  than  having  the  child  give 
answers  that  would  likely  please  the  parent  who  was  asking  the 
questions,  the  court  accepted  the  submissions  of  counsel  for  the 
child  about  the  child's  wishes. 


(d)  Child  Protection  Proceedings 
( i)  Generally 

There  is  also  a  general  reluctance  on  the  part  of  the  judiciary  to 
allow  children  to  testify  in  child  protection  proceedings.  An 
examination  of  the  purposes  of  the  legislation  lends  support  to 
this  trend.  The  purposes  of  the  Child  and  Family  Services  Act 
include , 


18  Ibid.  ,  at  p.  15. 

19  April  11,  1990,  J.  Felstiner,  Ont . Prov.Ct . ,  Fam.  Div., 

unreported . 
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(a)  as  a  paramount  objective,  to  promote  the  best  interests, 
protection  and  well-being  of  children; 

(c)  to  recognize  that  the  least  restrictive  or  disruptive 
course  of  action  that  is  available  and  is  appropriate  in  a 
particular  case  to  help  a  child  or  family  should  be 
followed; 20 

In  deciding  that  a  child  should  not  testify,  the  cases  show  that 
the  judiciary  bears  in  mind  the  importance  of  considering  a  child's 
best  interests  and  well-being  and  the  implementation  of  the  least 
disruptive  course  of  action.  Trial  judges  have  a  discretion  to 
vacate  or  set  aside  a  subpoena  directed  to  a  child.21  In  Lennox 
and  Addington  Family  and  Children's  Services  v.  Sandra  Mary  R.  and 

John  Spencer  R. ,22  the  father  sought  to  have  his  six-year-old  child 

give  evidence  in  a  child  protection  proceeding.  Considering  the 

related  trauma  in  appearing  in  court,  the  position  of  counsel  for 

the  child  was  that  it  would  not  be  in  her  best  interests  to 

testify.  Judge  Kirkland  stated. 

To  me,  to  bring  this  child  before  the  Court  to  give  testimony 
would  be  compounding  trauma  upon  trauma,  and  in  my  view  there 
is  so  little  that  I  could  possibly  gain  from  seeing  this  child 
in  the  witness  box,  it  could  not  come  anywhere  near  balancing 
the  trauma  that  would  be  caused  to  the  child  to  have  to  make 
such  an  appearance... 

With  respect  to  a  child,  in  my  view  it's  totally  impossible 
for  a  person  with  legal  training  -  not 
psychological/psychiatric  training  -  to  make  any  helpful 


20  Child  and  Family  Services  Act,  supra,  note  1,  s.l. 

21  Re  K.  (1982),  36  B.C.L.R.  269  (B.C.S.C.). 

22  October  31,  1990,  J.  Kirkland,  Ont.C.J.,  P.D.,  unreported; 

leave  to  appeal  to  Ont.D.C  refused  December  6,  1991;  appeal  to 
Ont.C.A.  dismissed  April  30,  1993;  leave  to  appeal  to  S.C.C. 
dismissed  November  4,  1993;  application  to  S.C.C.  for 

reconsideration  dismissed  January  27,  1994. 
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observations  whatsoever  about  the  demeanour  of  a  child 
especially  when  the  child  is  in  a  totally  foreign  environment. 
A  child  coming  into  this  courtroom  is  going  to  be  traumatized 
the  moment  he  or  she  reaches  the  building  outside ,  let  alone 
what  will  happen  in  here.  And  this  child  is  reasonably 
knowledgeable  about  the  events  that  are  transpiring.  She's 
had  occasion  to  be  in  contact  with  her  lawyer.  She's  also 
spoken  with  the  social  workers.  The  testimony  that  I  have 
heard  so  far  satisfies  me  that  the  child  is  aware  of  the 
nature  of  these  proceedings  and  the  advice  that  her  lawyer  has 
given  is  that  it  would  be  contrary  to  her  interests  to 
testify.23 

Judge  Kirkland  made  an  order  nunc  pro  tunc  that  the  child  was  to  be 
excluded  from  the  proceedings,  and  held  that  if  a  summons  was 
issued,  he  would  vacate  it. 


A  similar  decision  was  reached  in  C.A.S.  of  Hamilton-Wentworth  v. 
X .  ,  Y .  and  Z . . 24  The  court  quashed  subpoenas  issued  to  children 
based  on  psychiatric  evidence  that  the  children  would  be  harmed  by 
being  forced  to  testify.  Judge  Beckett  commented  that  "...to 
question  these  two  little  girls  about  these  items  would  be  one  of 
the  worst  forms  of  abuse  that  I  can  imagine.  We  are  here  to 
protect  children,  not  to  abuse  them." 


In  the  case  of  C. C.A.S.  of  Metro.  Toronto  v.  Annie  D.  and  Charles 
EK.,25  the  child's  counsel  called  a  twelve-year-old  child  to  testify 
as  a  witness  and  the  child  broke  down  on  the  stand.  Judge  Weisman 


23  Ibid.  .  at  pp.  8-9. 

24  November  5,  1986,  J.  Beckett,  U.F.C.,  unreported,  at  p.77, 

affirmed  on  appeal  to  Ont.H.C.,  September  18,  1987,  Walsh  J., 

unreported. 

25  July  24,  1984,  J.  Weisman,  Ont . Prov . Ct . ,  Fam.Div., 

unreported . 
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said  he  should  have  refused  to  let  counsel  put  the  child  in  the 
witness  box,  commenting  that  this  was  probably  bordering  on  the 
worst  abuse  she  had  suffered  so  far.  In  the  Matter  of  Sheena 
A . P . , 26  Judge  Wilkins  held  that  on  a  show  cause  hearing,  the  court 
would  not  force  a  fifteen-year-old  child  to  testify  if  her  counsel 
objects . 

( ii)  Legislative  Presumptions  Child  under  Twelve  Years 
Another  factor  considered  by  the  courts  is  the  legislative 
presumption  that  a  child  under  the  age  of  twelve  is  not  entitled  to 
notice  of  the  proceeding  or  to  be  present  at  the  hearing,  unless 
the  court  is  satisfied  that  the  child  is  capable  of  understanding 
the  hearing  and  will  not  suffer  emotional  harm  by  being  present.27 
This  provision  has  been  important  in  some  of  the  decisions  in  which 
subpoenas  issued  to  children  have  been  quashed.28  In  Re  M . M . 29 
decided  under  the  Child  Welfare  Act.30  counsel  for  the  parents 
sought  a  summons  to  a  witness  for  a  seven-year-old  child  who  had 
been  excluded  from  the  courtroom.  The  court  held  that  it  had  the 
power  in  its  discretion  to  vacate  a  summons  issued  to  the  child  who 
is  the  subject  of  the  proceedings  where  the  child  is  under  ten 

26  February  17,  1981,  J.  Wilkins,  Ont .Prov.Ct. ,  Fam.Div., 

unreported. 

27  Child  and  Family  Services  Act,  s.39(5). 

28  See  Lennox  and  Addington  Family  and  Children's  Services  v. 
Sandra  Mary  R.  and  John  Spencer  R..  supra,  note  22. 

29  (1985),  46  R.F.L.  (2d)  64  ( Ont . Prov . Ct . ,  Fam.Div.). 

30  R.S.O.  1980,  c  .  66  ,  s.33. 
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years ,  the  presumptive  age  under  the  Act ,  and  an  order  of  exclusion 
had  been  made  under  section  33  of  the  Child  Welfare  Act.  In  the 
case  of  R.C.C.A.S.  of  Essex  County  v.  Lillian  G.  and  Richard  G. ,31 
Judge  Abbey  stated: 

The  child,  of  course,  in  accordance  with  section  33(b)  of  the 
Child  Welfare  Act  is  not  present  at  the  hearing.  There  has 
been  no  suggestion  that  the  child  be  present.  That  section, 
I  believe,  implies  somewhat  of  a  presumption  that  with  respect 
to  a  child  under  ten  years  of  age,  proceedings  of  this  kind 
would  not  be  understandable  and  might  potentially  be  injurious 
to  the  child's  emotional  health.  Only  if  the  Court  is 
satisfied  that  such  is  not  the  case  is  the  child  even 
permitted  to  be  present  at  the  hearing.32 


(iii)  Probative  Value  of  Children's  Testimony 
If  a  child  testifies,  what  is  the  probative  value  of  the  evidence? 
In  C.A.S.  of  Kingston  v.  H. ,35  two  children,  aged  ten  and  twelve, 
who  were  physically  and  sexually  abused  by  their  father,  testified 
under  oath.  The  trial  judge  felt  bound  by  the  statements  in 
Kendall  v.  The  Queen34  about  the  frailty  of  children's  evidence  and 
instructed  himself  that  even  though  the  children  gave  sworn 
testimony,  it  was  mandatory  that  their  evidence,  their  mental 
immaturity,  their  limited  capacity  to  observe,  recollect, 
understand  questions  and  to  frame  intelligent  answers,  and  their 
possible  reduced  moral  responsibility,  be  carefully  considered. 

31  June  .13,  1986,  J.  Abbey,  Ont  .Prov.Ct . ,  Fam.Div.,  unreported. 

32  Ibid.  .  at  pp.  19-20. 

33  June  16,  1977,  J.  Thomson,  Ont . Prov . Ct . ,  Fam.Div., 

unreported. 


34 


Supra,  note  7. 
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The  court  found  that  children  may  be  more  susceptible  to  the 
influence  of  third  parties,  may  allow  their  imaginations  to  run 
away  with  them,  and  such  frailties  may  affect  the  probative  value 
of  their  testimony,  but  they  do  not  render  it  inadmissible.  Under 
section  18(2)  of  the  Evidence  Act  a  case  cannot  be  decided  on  the 
unsworn  evidence  of  a  child  of  tender  years  unless  it  is 
corroborated  by  some  other  material  evidence.35  However,  in  the 
case  of  Protestant  C.A.S.  of  Essex  v.  Lora  Lee  B.  and  Marlon 
Orlando  S.,36  a  child  gave  unsworn  evidence  at  a  hearing  to 
determine  his  interim  care  and  custody.  The  Court  invoked  its 
power  under  section  47(7)  of  the  Child  and  Family  Services  Act  to 
admit  and  act  on  credible  and  trustworthy  evidence  and  held  that  it 
may  act  on  the  unsworn  and  uncorroborated  evidence  of  a  child  if 
the  court  considers  that  evidence  in  the  circumstances  credible  and 
trustworthy . 

( iv)  Procedures  for  Children's  Testimony 
Some  judges  are  of  the  view  that  it  may  be  acceptable  for  a  child 
to  testify  and  suggest  that  procedures  should  be  implemented  to 
ease  the  process  for  the  child.  In  the  case  of  Re  Kathleen  R. , 37 
Judge  Thomson  stated, 


Evidence  Act  (Ontario),  supra,  note  10,  s,18(2). 

36  November  24,  1986,  J.  Abbey,  Ont . Prov . Ct . ,  Fam.Div., 

unreported . 

37  August  31,  1983,  J.  Thomson,  Ont . Prov . Ct . ,  Fam.Div., 

unreported . 
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No  one  can  deny  the  great  difficulties  potentially  facing  a 
child  who  must  give  evidence  and  be  cross-examined  in  the 
alien  environment  of  a  courtroom  about  incidents  of  great 
sensitivity  and  possible  embarrassment  involving  one  or  both 
of  her  parents .  This  is  an  issue  which  must  be  of  concern  to 
all  who  play  a  part  in  the  resolution  of  child  protection 
matters . 38 

He  then  goes  on  to  suggest  ways  to  make  the  courtroom  experience  an 

easier  one  for  the  child.  He  advises  better  preparation  of  the 

child  witness  by  experts;  use  of  such  devices  as  anatomically 

correct  dolls;  special  efforts  to  ensure  that  the  adversarial 

process  is  not  misused  in  cross-examination  of  the  child  witness; 

and  the  introduction  of  variations  in  the  normal  trial  process  to 

make  the  experience  a  less  intimidating  and  difficult  one  for  the 

child,  for  example,  examining  and  cross-examining  the  child  in  the 

absence  of  the  parents.  In  the  case  of  Linda  C.  and  Giuseppe  C.  v. 

C.C.A.S.  of  Metro.  Toronto.39  Mr.  Justice  Beaulieu  stated, 

Wherever  possible,  children  should  be  spared  the  active 
participation  in  litigation  as  witnesses .. .We  should  guard 
against  a  blanket  disapproval  of  hearing  such  evidence 
directly  from  the  child.  The  competence,  reliability  and 
credibility  issues  need  not  be  dealt  with  in  the  traditional 
adversarial  atmosphere.  The  presumptions  and  assumptions 
about  the  nefarious  impact  on  children  participating  in  the 
process  that  involves  their  future,  must  be  assessed  on  an 
individual  case  basis.  Adjustments  to  the  physical  setting  of 
the  court  room,  exclusion  orders,  screens,  videos  and  mirrors 
while  a  child  testifies  are  surely  not  luxuries  in  a  family 
court  geared  to  providing  specialized  professional  services, 
including  counsel  for  children.40 

Professor  D .  A .  Rollie  Thompson  suggests  that  where  a  child  is 
called  to  testify,  a  child  protection  court  may  exclude  one  or  both 


38  Ibid.  ,  at  p.  36. 

39  August  10,  1993,  Beaulieu  J. ,  Ont.C.J.,  G.D.,  unreported. 

40  Ibid.  ,  at  pp.  15-16. 
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parents  from  the  courtroom  when  a  child  victim ,  typically  a  sexual 
abuse  victim,  is  giving  testimony.  Counsel  for  the  excluded  parent 
or  parents  may  remain  in  the  court  while  the  child  is  testifying, 
and  may  consult  with  the  parents  during  an  adjournment  before 
returning  to  the  court  to  cross-examine  the  child.  The  child 
protection  legislation  does  not  bar  this  approach  and  it  is 
consistent  with  the  court's  mandate  to  protect  children  from  harm 
in  accordance  with  the  best  interests  principle  while  accommodating 
the  parents'  right  to  know  the  case  against  them,  their  right  to 
instruct  counsel,  and  their  right  to  a  full  opportunity  to  cross- 
examine  . 41 

The  Ontario  Law  Reform  Commission42  recommends  that  examination  and 
cross-examination  of  the  child  witness  should  be  carefully 
monitored  by  the  judge.  Judges  should  caution  lawyers  who  adopt  an 
authoritarian  or  ingratiating  stance;  they  should  ensure  that  the 
proceedings  are  conducted  in  language  which  is  easily 
comprehensible  to  the  child  witness  in  physical  surroundings  which 
are  conducive  to  eliciting  evidence  from  the  child;  and  judges 
should  allow  the  child  breaks  at  appropriate  intervals .  The 
Commission  recommends  that  legislation  be  enacted  to  allow  a  person 
supportive  of  the  child  witness  to  be  present  and  accessible  to  the 

41  D . A .  Rollie  Thompson,  "Taking  Children  and  Facts  Seriously: 
Evidence  Law  in  Child  Protection  Proceedings  -  Part  I",  supra,  p. 
43. 

42 


1991. 


Ontario  Law  Reform  Commission,  Report  on  Child  Witnesses, 
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child  at  all  times  during  testimony,  and  that  judges  should  receive 
education  in  child  psychology  and  instruction  as  to  how  to 
communicate  with  child  witnesses.43 


(e)  Courtroom  Stress 

Unfortunately,  the  fact  remains  that  children  find  it  difficult  to 
testify  in  proceedings  affecting  their  future  or  the  future  of  some 
important  adult  in  their  lives.  In  R.  v.  Toten,44  Mr.  Justice 
Doherty  stated. 

One  of  the  barriers  to  effective  truth-finding  posed  by  the 
established  procedure  stems  from  the  specific  difficulties 
which  young  complainants  encounter  in  attempting  to  provide  a 
full  and  accurate  account  of  the  relevant  events  while 
testifying  before  the  trier  of  fact.  Three  problems  with  the 
in-court  evidence  of  young  complainants  are  repeatedly 
identified  in  the  recent  literature.  Firstly,  the  trial 
inevitably  takes  place  several  months  or  longer  after  the 
relevant  events.  With  the  passage  of  time,  young  persons  are 
more  inclined  to  forget  the  details  of  prior  events  than  are 
adults . 

Secondly,  most  young  complainants  are  questioned  about  the 
relevant  events  several  times  by  various  persons  before  they 
eventually  testify  at  trial.  The  questioners  may 
intentionally  or  inadvertently  make  suggestions  to  the 
complainant  concerning  those  events.  Young  complainants, 
particularly  children,  are  susceptible  to  such  suggestions 
when  they  come  from  persons  the  complainant  identifies  as  a 
friend,  authority  figure,  or  supporter.  By  the  time  the 
complainant  testifies,  his  or  her  evidence  may  have  been 
contaminated  by  these  suggestive  questions  to  the  point  that 
the  complainant  cannot  distinguish  between  what  he  or  she 
actually  remembers  and  what  has  been  suggested  to  him  or  her 
during  the  questioning  process. 

Thirdly,  the  actual  trial  setting  and  procedures  can  confuse 
and  intimidate  or,  worse  yet,  traumatize  the  complainant.  As 
a  result,  the  complainant  may  have  difficulty  remembering  or 


43  Ibid.  ,  at  pp.  91-93. 

44  (1993),  14  O.R.  (3d)  225  (Ont.C.A.). 
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recounting  in  a  coherent  and  complete  way  the  events  as  he  or 
she  believes  them  to  have  occurred.45 

Similarly,  Heino  Lilies  has  stated? 

The  final  stage  of  the  procedure  for  the  witness,  the  court 
appearance,  can  also  be  the  most  confusing,  strange  and 
traumatic  for  the  child  witness.  The  memory  of  the  child  may 
already  be  partially  disabled  due  to  the  passage  of  time  and 
exposure  to  extraneous  facts?  his  memory  organization 
techniques  are  underdeveloped?  he  may  not  fully  understand  the 
language  of  the  court  and  certainly  its  purpose  must  be  a 
mystery  to  him?  often  he  is  asked  to  recall  traumatic  events 
or  to  accuse  a  parent,  relative  or  friend?  and  then  he  must 
cope  with  the  cross-examination  of  defence  counsel,  an 
exercise  which  is  highly  verbal  and  demanding  of  developed 
cognitive  skills.  In  these  areas,  young  children  are  clearly 
at  a  disadvantage.  Furthermore,  "[cjhildren  are  less  likely 
than  adults  to  have  the  cognitive  skills  necessary  to  organize 
the  experience"  for  recall  purposes.46 

It  has  been  recognized  in  the  literature  that  the  difficulty  of 

giving  testimony  in  a  courtroom  may  itself  have  a  bearing  on  a 

child's  competence.  Children's  abilities  to  reason  may  regress 

under  a  condition  of  physical  or  emotional  stress  and  they  may 

display  more  immature  ways  of  thinking  and  reasoning,  and 

persistent  questioning  may  not  be  fruitful.47  It  is  suggested, 

therefore,  that  it  is  important  for  children,  wherever  possible,  to 

be  spared  the  experience  of  giving  testimony  in  cases  focusing  upon 

their  best  interests  when  their  perception  of  the  events  can  be  put 

before  the  trier  of  fact  through  some  other  means. 


45  Ibid.  .  at  pp.  236-7. 

46  Heino  Lilies,  "Children  as  Witnesses:  Some  Legal  and 

Psychological  Viewpoints"  (1986),  5  C.J.F.L.  237,  at  p.  250. 

47  Marcellina  Mian,  Katerina  Haka-Ikse,  Myra  Lefkowitz,  and 
Christine  McGoey,  "The  Child  as  Witness",  4  C.R.  (4th)  359,  at  p. 
362  . 
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III.  Children ' s  Statements  to  Third  Parties 

The  traditional  rule  about  hearsay  statements  is  that  they  are  not 
admissible  in  evidence.  However,  an  exception  to  this  rule  in  both 
criminal  and  family  law  proceedings,  is  that  children's  statements 
to  third  parties  are  admissible.  This  is  supportable  by  the  fact 
that  children  are  not  parties  in  criminal  and  family  law 
proceedings.  If  they  were,  their  statements  to  the  other  party, 
who  usually  is  the  abusing  parent,  are  admissible  as  an  exception 
to  the  hearsay  rule.  This  exception,  therefore,  is  very  important, 
and  consistent  with  the  view  that  children,  especially  when  the 
issue  concerns  their  best  interests,  should  not  testify. 

(a)  Criminal  Proceedings 

The  decision  of  R .  v .  Khan48  established  the  exception  for 
children's  statements  to  third  parties  on  the  basis  of  the  dual 
test  of  necessity  and  reliability.  The  Supreme  Court  of  Canada 
applied  the  decision  of  Ares  v.  Venner49  and  held  that  "necessity" 
is  to  be  interpreted  as  "reasonably  necessary";  for  example,  the 
inadmissibility  of  the  child's  evidence.  A  psychological 
assessment  that  the  child’s  testimony  in  court  might  be  traumatic 
or  harm  the  child  may  also  establish  necessity.  "Reliability"  may 
be  determined  by  considering  timing,  demeanour,  the  personality  of 
the  child,  the  intelligence  and  understanding  of  the  child,  and  the 
absence  of  any  reason  to  expect  fabrication  in  the  statement. 

48  [  1990]  2  S.C.R.  531. 

[1970]  S.C.R.  608,  14  D.L.R.  (3d)  3. 


49 
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Reliability  will  vary  with  the  child  and  the  circumstances  and  are 
best  left  to  the  trial  judge.  The  court  also  held  that  our  courts 
must  be  more  flexible  in  accepting  children's  hearsay  statements 
especially  in  cases  where  the  children  may  have  been  victims  of 
sexual  abuse.  Madam  Justice  McLachlin  commented,  however,  that  the 
requirement  of  necessity  will  probably  mean  that  in  most  cases 
children  will  still  be  called  to  give  viva  voce  evidence.  In  the 
Khan  case,  the  viva  voce  evidence  of  the  child  was  rejected  and, 
therefore,  the  child's  statement  to  her  mother  was  found  to  be 
necessary.  It  was  also  reliable  because  she  had  no  motive  to 
falsify  her  story  and  her  evidence  to  the  third  party,  her  mother, 
emerged  naturally  and  without  prompting. 


In  a  subsequent  decision  about  the  requirement  of  reliability, 

Madam  Justice  Weiler  of  the  Ontario  Court  of  Appeal  stated: 

The  criterion  of  "reliability"  -  or,  in  Wigmore ' s  terminology, 
the  circumstantial  guarantee  of  trustworthiness  is  a 
function  of  the  circumstances  under  which  the  statement  in 
question  was  made.  If  a  statement  sought  to  be  adduced  by  way 
of  hearsay  evidence  is  made  under  circumstances  which 
substantially  negate  the  possibility  that  the  declarant  was 
untruthful  or  mistaken,  the  hearsay  evidence  may  be  said  to  be 
"reliable",  i.e.  a  circumstantial  guarantee  of  trustworthiness 
is  established. 

The  age  of  the  child,  and,  as  a  result,  the  child's  ability  to 
understand  and  interpret  events  accurately,  the  lapse  of  time 
between  the  alleged  incident  and  the  making  of  the  statement, 
whether  the  statement  was  spontaneous  or  emerged  naturally, 
elicited  by  leading  questions  from  well-meaning  professionals 
or  the  result  of  prompting  by  parents,  are  all  factors  to  be 
considered  in  assessing  reliability.50 


50  R.  v.  Guy  Nicholas  D. ,  April  1,  1993,  Weiler  J.A.,  Ont.C.A., 
unreported . 
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(b)  Civil  Proceedings  -  General 

In  Khan  v.  College  of  Physicians  &  Surgeons  (On.)51  the  Ontario 
Court  of  Appeal  held  that  the  test  of  necessity  and  reliability  set 
out  by  the  Supreme  Court  of  Canada  in  the  R.  v.  Khan  criminal 
proceedings  also  applied  to  civil  proceedings.  Mr.  Justice  Doherty 
stated: 

The  reliance  in  Khan  on  Ares  v.  Venner.  supra ,  a  civil  case, 
indicates  that  the  necessity  and  reliability  criteria 
identified  in  Khan  have  equal  applicability  whether  the 
child's  out-of-court  statement  is  tendered  in  a  civil  or 
criminal  proceeding.  That  is  not  to  say  that  the 
determination  of  whether  those  criteria  have  been  met  will  be 
the  same  regardless  of  the  nature  of  the  proceedings,  but  only 
that  both  factors  will  have  to  be  addressed  in  both  types  of 
cases . 

I  also  need  not  consider  the  admissibility  of  such  statements 
in  cases  which  are  neither  criminal  nor  civil,  or  which  may  be 
subject  to  specific  statutory  provisions  (e.g..  Child  and 
Family  Services  Act.  R.S.O.  1990,  c.C.ll).52 

(The  provisions  of  the  Child  and  Family  Services  Act  that  allow 

hearsay  statements  to  be  admitted,  irrespective  of  the  criteria  of 

necessity  and  reliability,  will  be  discussed  later  in  this  paper) . 


(c)  Custody  and  Access  Proceedings 

In  custody  and  access  proceedings,  the  courts  have  tended  to  admit 
into  evidence  the  statements  of  a  child  to  third  parties.  This 
trend  began  in  the  case  of  Foote  v.  Foote,53  which  applied  the  Ares 
v.  Venner  decision.  The  mother  applied  to  suspend  the  father's 


51  (1992),  9  O.R.  (3d)  641  (Ont.C.A.). 

52  Ibid.  ,  at  p.  653. 

53  February  9,  1988,  Doc.  No.  Vancouver  CA007546  (B.C.C.A.). 
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access  on  the  basis  that  he  had  sexually  abused  the  child.  The 
court  observed  that  the  rules  of  evidence  must  be  more  flexible  in 
both  protection  and  custody  cases  and  held  that  the  reception  of 
hearsay  evidence  is  justified  on  the  grounds  of  necessity  and 
reliability.  Reliability  depends  upon  whether  the  statements  were 
spontaneous,  the  child  was  coached,  the  evidence  of  one  witness  was 
in  harmony  with  another  witness,  the  questions  suggested  an  answer, 
the  expert  evidence  supported  the  allegations  of  sexual  abuse,  the 
child's  disclosures  were  consistent  over  time,  and  whether  other 
evidence  supported  the  allegations  of  sexual  abuse. 

Ontario  courts  have  been  allowing  third  parties  to  testify  about  a 
child's  statements  to  them.  In  Gillies  v.  Gillies.54  counsel  for 
the  father  sought  to  introduce  into  evidence  statements  made  by  the 
children  to  various  third  parties,  including  his  present  wife. 
Counsel  for  the  children  was  not  calling  the  children  as  witnesses 
because  they  were  too  young  (six  and  seven)  and  because  the 
atmosphere  in  the  court  was  too  intimidating.  The  court  held  that 
the  statements  were  admissible  and  would  determine  after  hearing 
the  evidence  whether  it  was  reliable  and  what  weight  to  give  to  It. 
The  court  commented  that  a  practice  has  evolved  that  children's 
utterances  to  third  parties  should  be  admitted  in  custody  and 
access  cases  because  they  are  useful  to  assist  the  judge  in  at 
least  determining  issues  of  credibility.  In  the  case  of  Neuberger 


54  May  20,  1993,  Fortier  J. ,  Ont.C.J.,  G.D.,  unreported. 
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v.  Connors  and  Neuberger,55  a  professional's  testimony  as  to  what 
a  child  disclosed  with  respect  to  sexual  abuse,  was  held  to  be 
admissible  to  prove  the  truth  of  the  statements.  The  court  stated 
that  the  rules  of  evidence  are  more  flexible  where  a  child's  best 
interests  are  the  issue. 

Courts  in  other  provinces  have  also  admitted  a  child's  hearsay 
statements.  In  B,(P.)  v.  B.(D.P.),56  the  unsworn  statements  of  a 
seven-year-old  child  were  accepted  for  the  truth  of  their  contents 
about  sexual  abuse  by  the  father  and  not  merely  to  indicate  the 
child's  state  of  mind.  The  court  was  satisfied  the  statements  were 
accurately  reported  and  not  obtained  by  manipulation  or  pressure. 
Migliore  v.  Miqliore57  involved  a  custody  dispute,  in  which  the 
mother  alleged  physical  abuse  of  the  children  by  the  father.  A 
social  worker  from  the  Children's  Aid  Society  interviewed  one  child 
who  first  said,  in  his  mother's  presence,  that  his  father  had  hit 
him,  but,  when  interviewed  in  private,  denied  this.  Both  of  the 
children  were  later  interviewed  by  a  social  worker  and  psychologist 
who  concluded  that  the  children  were  physically  abused  by  their 
father.  The  children  had  made  statements  alleging  physical 
violence  by  their  father.  The  court  admitted  the  evidence  and 
concluded  that  the  children  should  remain  with  the  mother. 


55  July  4,  1990,  J.  Hurley,  Ont.H.C.,  unreported  (currently 

under  appeal). 

56  (1989),  60  Man . R .  (2d)  52  (Man.Q.B. ) . 

(1989),  23  R.F.L.  (3d)  131  (B.C.S.C.). 


57 
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Similarly,  in  R . (J . )  v .  I . ( A ♦ )  , 58  the  trial  judge  allowed  social 
workers  to  testify  about  a  child's  dreams,  drawings  and  statements, 
and  concluded  that  the  child  had  been  sexually  abused.  On  appeal, 
it  was  held  that  the  trial  judge  did  not  err  in  admitting  this 
evidence . 

The  case  of  Michaud  v.  Michaud59  shows  the  extent  to  which  a  court 
will  go  to  find  a  way  to  admit  the  hearsay  evidence  of  a  child.  In 
a  custody  hearing,  a  mother  gave  evidence  of  statements  made  by  her 
daughter  alleging  sexual  abuse  by  her  father.  The  child  was  added 
as  a  party  under  Rule  10  of  the  Rules  of  Provincial  Court  (Family 
Division)  so  that  her  out-of-court  statements  would  constitute 
admissible  evidence  against  her  father  who  was  also  a  party.  Of 
course,  a  classic  exception  to  the  hearsay  rule  is  the  statements 
made  by  one  party  to  another. 

Most  of  the  decisions  involve  children's  statements  to  third 
parties  that  contain  allegations  of  physical  or  sexual  abuse.  It 
must  be  borne  in  mind,  however,  that  other  statements  of  a  child 
are  relevant  in  custody  and  access  proceedings.  Applications  for 
custody  or  access  are  determined  on  the  basis  of  the  best  interests 
of  the  child,  and,  when  determining  best  interests,  the  court  must 
consider  the  views  and  preferences  of  the  child  where  they  can 

58  (1988),  13  R.F.L.  (3d)  44  (Sask.C.A.). 

59  December  2,  1988,  J.  James,  Ont .Prov.Ct . ,  Fam.Div., 
unreported) . 
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reasonably  be  ascertained.60  The  cases  cited  above  may  be  applied 

to  an  expert's  testimony  about  a  child's  wishes,  such  as  living 

arrangements.  This  allows  a  child's  preference  to  be  heard  while 

protecting  the  child  from  being  directly  embroiled  in  the  dispute. 

Frequently  in  custody  fights  one  or  both  of  the  parents  calls 
a  psychologist  or  other  expert  to  give  evidence  as  to  the 
needs  of  the  children  and  how  they  might  be  satisfied.  In  the 
course  of  such  an  expert's  assessment  a  child  may  indicate  a 
parental  preference.  The  psychologist  will  usually  give 
evidence  as  to  the  best  interests  of  the  child  as  he  sees 
them.  In  doing  so  he  may  cite  the  preferences  of  the 
child.61 

This  approach  ensures  that  the  best  interests  of  the  child  remain 
the  focal  point  of  the  proceeding  both  in  terms  of  the  desired 
outcome  and  in  terms  of  the  procedure  that  is  followed. 


(d)  Child  Protection  Proceedings 

An  examination  of  the  case  law  in  child  protection  proceedings 
reveals  two  basic  approaches  to  the  admissibility  of  children's 
statements  to  third  parties.  Some  courts  admit  such  statements  on 
the  basis  of  Ares  v.  Venner  (necessity  and  reliability) ,  while 
others  discuss  the  importance  of  having  all  evidence  relevant  to  a 
child's  protection  before  the  court,  provided,  however,  that  it  is 
reliable . 


60  Children's  Law  Reform  Act,  supra,  ss.24(l),  24(2)(b). 

61  Huddart  and  Ensminger,  "Hearing  the  Voice  of  Children", 
supra,  note  13,  at  p.  110. 
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(i)  Necessity  and  Reliability 

In  W.M.  and  D.M.  v .  Director  of  Child  Welfare  for  P.E.I..62  child 
care  workers  testified  about  what  the  children,  who  were  allegedly 
sexually  abused,  did  with  anatomically  correct  dolls,  and  what  the 
children  told  them*  On  appeal,  it  was  held  that  a  third  party's 
evidence  may  be  admitted  as  proof  of  the  facts  contained  in  the 
child's  statement  provided  that  sufficient  evidence  is  first  led  to 
establish  the  reliability  of  the  out-of-court  statement,  and, 
secondly,  that  the  circumstances  which  established  the  need  to 
introduce  the  content  of  the  child's  statement  through  hearsay  are 
led  in  evidence.  In  this  case,  the  trial  judge  had  received  the 
evidence  without  first  hearing  evidence  with  respect  to  necessity 
or  reliability. 


In  the  Matter  of  D.O. ,  R.O. ,  and  P.Q.,63  which  involved  allegations 
of  sexual  abuse,  an  issue  arose  with  respect  to  the  admissibility 
of  the  children's  statements  to  the  foster  mother  and  statements 
made  to  the  police  officer  in  a  videotaped  interview.  Judge  Bowman 
stated? 

Children's  evidence  of  sexual  abuse,  if  they  are  too  young  to 
testify  in  court,  would  certainly  qualify  for  admissibility  on 
the  basis  of  necessity.  It  is  not  only  the  best  evidence,  it 
is  usually  the  only  evidence,  and  it  is  absolutely  necessary 
to  the  proper  determination  of  the  case.  As  to  the  second 
criterion,  there  is  overwhelming  evidence  in  the  literature 
and  in  the  expert  evidence  given  before  me  in  this  case,  that 
pre-school  children  virtually  never  fabricate  or  deliberately 
falsify  allegations  of  sexual  abuse... 


62  (1986),  3  R.F.L.  (3d)  181  (P.E.I.S.C.,  App.Div.). 

63  June  6,  1989,  J.  Bowman,  Man.Q.B.,  F.D.,  unreported. 


27 


I  have  concluded  that,  in  civil  cases,  out-of-court  statements 
by  a  child  unable  to  testify  may  be  accepted  for  the  truth  of 
the  statements,  under  limited  circumstances,  and  the  criteria 
which  I  think  appropriate  would  be  as  follows: 

1.  the  child  should  be  unable  to  testify  due  to  age  or  other 
disability  or  circumstances  such  as  would  result  in  serious 
and  permanent  harm  to  the  child  if  called  to  testify  in  court, 

2.  the  statement  to  be  admitted  was  made  in  circumstances 
which  satisfy  the  court  that  the  statements  are  accurately  and 
objectively  reported  and  were  not  obtained  by  any  form  of 
manipulation  or  pressure  upon  the  child,  and 

3.  the  substance  of  the  evidence  is  directly  relevant  to  the 
issue  of  a  child's  safety.64 

The  court  admitted  the  statements  for  their  truth  but  gave  the 
statements  little  weight  (the  children's  evidence  amounted  to 
unsworn  evidence  from  children  of  tender  years;  the  Manitoba 
Evidence  Act  provides  that  a  case  cannot  be  decided  upon  such 
evidence  alone;  it  must  be  corroborated,  and,  in  this  case,  there 
was  no  corroboration) . 


In  Irvine  v.  Superintendent  of  Family  and  Child  Service  for  B.C..65 

the  children  made  statements  to  their  parents  and  to  a  psychologist 
alleging  sexual  abuse.  The  statements  were  held  to  be  admissible. 
The  age  of  the  children  and  their  fear  of  the  offender  made  it 
reasonably  necessary  for  the  statements  to  be  admitted.  As  to 
reliability,  the  psychologist  testified  that  she  found  no  evidence 
that  the  children  were  coached  or  that  their  parents  had  conspired 
to  have  the  children  give  similar  statements  to  the  psychologist. 


64  Ibid.  ,  at  pp.  13-15-. 

65  June  10,  1991,  MacDonald  J.,  B.C.S.C.,  unreported. 
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Professor  Thompson  comments  on  establishing  necessity  and 
reliability.66  In  order  to  prove  necessity,  where  a  child  is  six 
or  under,  a  minimum  of  evidence  will  likely  serve  to  support  a 
finding  of  incompetence  or  harm  to  the  child.  The  court  can  act 
upon  its  own  judgment  based  on  its  general  knowledge  of  children. 
For  children  aged  seven  to  thirteen,  the  amount  of  evidence 
required  to  show  necessity  will  increase  and  expert  evidence  will 
be  essential.  A  child  fourteen  or  older  is  presumed  competent  by 
law  and,  therefore,  the  burden  is  substantial  and  requires  strong 
evidence  of  harm  to  this  particular  child;  he  suggests  the  test 
should  be  proof  of  "significant  harm"  to  the  child.  Reliability, 
he  concludes,  is  determined  by  an  inquiry  into  the  time,  content 
and  circumstances  of  the  statement. 

( ii)  Special  Rules  of  Evidence 

Some  cases  have  taken  a  different  approach  to  admitting  children's 
hearsay  evidence.  Courts  have  recognized  that  the  rules  of 
evidence  may  have  to  be  modified  somewhat  in  child  protection 
proceedings  to  ensure  that  all  evidence  relevant  to  a  child's 
protection  and  best  interests  is  before  the  court.  This  is 
exemplified  in  the  decision  of  C.A.S.  of  Hamilton-Wentworth  v. 
D.C. „67  where  Judge  Beckett  stated s 


66  D . A .  Rollie  Thompson,  "Children  Should  Be  Heard,  but  Not 
Seen:  Children's  Evidence  in  Protection  Proceedings"  (1991),  8 
C.F.L.Q.  1,  at  pp.  10-13. 

67  March  30,  1987,  J.  Beckett,  U.F.C.,  unreported. 
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It  is  evident  to  me  that  if  society  is  to  protect  young 
children  from  sexual  abuse,  some  traditional  rules  of  evidence 
do  not  and  cannot  apply.  The  best  evidence  that  we  are  likely 
to  get  from  young  children  may  be  in  the  form  of  statements 
they  make  to  others  in  the  investigative  or  assessment 
process  .68 

A  frequently  cited  decision  in  this  area  is  D.R.H.  v.  Supt.  Family 

and  Children's  Services  and  the  Public  Trustee.69  in  which  a 

psychologist  gave  evidence  of  statements  a  child  had  made  to  her 

which  led  her  to  believe  that  the  child  had  been  sexually  abused. 

The  trial  judge  was  impressed  with  this  evidence  and  granted 

permanent  custody  to  the  superintendent.  The  Court  of  Appeal  found 

no  error  in  admitting  this  hearsay  evidence,  and  stated: 

The  Act  is  intended  to  deal  with  children  who  are  in  need  of 
protection.  While  the  inquiry  provided  for  by  the  Act  is  to 
be  conducted  upon  the  basis  that  it  is  a  judicial  proceeding, 
unlike  some  judicial  proceedings  it  is  not  an  adversary- 
proceeding  and  there  is  no  lis  before  the  court.  It  is  an 
inquiry  to  determine  whether  a  child  is  in  need  of  protection 
and,  as  the  statute  directs,  the  safety  and  well-being  of  the 
child  are  the  paramount  considerations. 

. . .Thus  a  judge,  conducting  an  inquiry  of  this  nature, 
involving  a  child  of  tender  years  who  is  too  young  to  testify 
in  the  inquiry,  can  receive  hearsay  evidence  and  rely  upon 
such  evidence  in  coming  to  the  decision  as  to  whether  or  not 
the  child  is  in  need  of  protection. 

But  a  judge  conducting  such  an  inquiry  must  bear  in  mind  that 
it  is  always  a  serious  matter  when  the  need  for  protection  is 
said  to  arise  as  a  result  of  sexual  abuse  by  a  parent,  that 
hearsay  evidence  should  be  given  no  more  than  its  proper 
weight,  and  that  the  weight  to  be  given  to  hearsay  evidence 
will  be  affected  by  whether  or  not  direct  evidence  could  be 


68  Ibid.  ,  at  p.9. 

69  (  1984  ),  41  R.F.L.  (2d)  337,  58  B.C.L.R.  103,  14  D.L.R.  (4th) 

105  (B.C.C.A.),  leave  to  appeal  to  S.C.C.  refused  at  [1984]  2 

S.C.R.  vii,  14  D.L.R.  (4th)  105n,  42  R.F.L.  (2d)  xxxv. 
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produced.  However,  in  this  type  of  inquiry  there  is  no 
inflexible  rule  that  hearsay  evidence  is  not  admissible.70 

Many  other  cases  have  followed  this  approach  so  that  all  relevant 

evidence  is  before  the  court.  In  G.H.  and  T.H.  v.  Supt  ♦  Family  and 

Child  Services,71  the  court  admitted  statements  made  by  children 

eight  and  nine  years  old  to  a  teacher's  aid  on  the  basis  that  the 

court  must  have  all  relevant  information  before  it  in  order  to 

determine  the  best  interests  of  the  child.  The  Court  of  Appeal 

commented  that  if  the  judge  exercises  his  discretion  in  favour  of 

the  admission  of  hearsay  evidence,  then  he  will  also  have  decided 

that  cross-examination  of  the  children  in  court  is  not  appropriate. 

The  admission  of  this  hearsay  evidence  does  not  deny  a  fundamental 

right  to  the  parents . 

Similarly,  in  the  case  of  Director  of  Child  and  Family  Services  v. 
P.R.M.  and  J.M.M.72  the  Director  sought  wardship  of  a  ten-year-old 
child  because  of  alleged  sexual  abuse  by  her  father  of  her  older 
sister.  There  was  an  application  to  permit  witnesses  to  state  what 
the  ten-year-old  child  had  told  them  about  what  happened  to  her  in 
her  home.  The  court  held  that  the  evidence  was  admissible.  It 
would  not  have  been  in  the  child's  best  interest  to  testify  and  it 
would  be  difficult  for  her  to  face  her  parents  and  state  what  she 
had  told  others.  The  court  found  this  evidence  to  be  of 


70  Ibid. .  41  R.F.L.  (2d)  337,  at  pp.  340-341. 

71  (1984),  44  R.F.L.  (2d)  179  (B.C.C.A.). 

72  (1987),  48  Man. R. (2d)  129  (Man . Q . B . ,  F.D.). 
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considerable  assistance  to  understand  her  current  problems,  her 
future  needs,  and  to  fashion  an  order  in  her  best  interests. 

In  Winnipeg  South  Child  and  Family  Services  Agency  v.  A.M.  and 

A . S . M . 73 ,  the  children  made  statements  to  a  worker,  police  officer 
and  psychologist  alleging  sexual  abuse.  It  was  held  that  these 
statements  were  admissible,  not  only  because  of  the  nature  of  the 
proceeding,  the  ages  of  the  children,  and  the  need  to  ensure  that 
the  children  are  protected  from  abuse,  but  also  because  the 
evidence  would  be  weighed  in  relation  to  any  contrary  evidence;  to 
reject  the  evidence  would  deprive  the  court  of  the  most  relevant  of 
evidence.  The  consistency  of  the  complaints  satisfied  the  court  as 
to  the  reliability  of  the  evidence. 

A  comparable  result  was  achieved  in  A.N.  and  B.N.  v.  Saskatchewan 
(Minister  of  Social  Services),74  in  which  the  judge  admitted 
hearsay  statements  made  by  children.  It  was  held  on  appeal  that 
the  judge  did  not  err  in  admitting  this  evidence.  The  court 
stated: 

The  best  interests  of  the  child  may  make  it  necessary  for  the 
court  to  consider  hearsay  and  other  evidence  of  a  more  or  less 
informal  kind  which  would  ordinarily  under  strict  rules  of 
evidence  be  excluded.  It  may  be  of  the  utmost  importance  that 
the  court  should  avail  itself  of  just  the  kind  of  evidence 
that  the  investigator  or  social  worker  presents. 

A  court  will  not,  without  more,  allow  a  grave  allegation 
against  a  parent  to  be  proved  solely  by  hearsay,  particularly 

73  (1988),  56  Man . R .  (2d)  191  (Man.Q.B. ,  F.D.). 

(1988),  68  Sask.R.  24  (Sask.Q.B.). 


74 
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where  direct  evidence  could  be  produced.  Hearsay  evidence 
will  not  be  resorted  to  to  prove  a  main  issue  except  in 
unusual  cases  where  other  evidence  is  not  available.  Cross- 
examinations  should  be  available  when  reasonably  possible.  A 
trial  judge  should  be  able  to  view  demeanor  and  assess 
credibility  when  reasonably  possible.  On  the  other  hand  there 
will  be  areas  and  situations  in  which  the  hearsay  rule  is  less 
vigorously  applied  and  certain  situations  in  the  area  of  child 
protection  is  one  of  them. 

•  •  « 

In  the  alternative,  and  to  the  extent  necessary  to  dispose  of 
this  appeal,  given  the  ages  of  the  children,  the  question  of 
their  competence  to  testify,  the  usefulness  of  their  cross- 
examination  in  any  event,  the  embarrassment  hurt  that  would  be 
caused  to  the  children  if  called,  I  would  find  this  a 
situation  in  which  to  find  an  exception  to  the  hearsay  rule 
based  on  necessity  and  expedience  and  find  the  hearsay 
evidence  properly  admitted  as  evidence  of  the  truth  of  what 
was  said. 

•  •  ® 

Whether  it  be,  on  careful  analysis,  forgetfulness,  ingenuity, 
creation  of  an  exception,  or  something  else,  recent  cases  move 
to  greater  allowance  of  hearsay  evidence  in  child  protection, 
cases,  with  suitable  safeguards  (1)  before  its  admission  and 
(2)  after  its  admission  as  to  weight,  and  I  agree  with  the 
move . 75 

In  Ontario,  this  approach  can  be  seen  in  the  case  of  C.A.S.  of 

Perth  v.  Wilhelm  J.  and  Margaret  J. ,76  in  which  children  told  the 

worker  their  father  had  abused  them.  Although  they  were  physically 

separated,  they  told  similar  stories.  The  court  held  that  the 

evidence  of  the  circumstances  in  which  the  reports  about  abuse  were 

given,  constituted  admissible  evidence  of  the  truth  of  the  common 

information  the  children  had  told  her;  it  was  unlikely  the  story 

was  concocted.  Judge  Bennett  stated: 

The  celebrated  decision  in  Ares  v.  Venner  (1970)  S.C.R.  608 
leads  me  to  the  conclusion  that  the  list  of  exceptions  to  the 
hearsay  rule  is  not  closed  nor,  in  my  opinion,  should  it  be  at 


75  Ibid.  ,  at  pp.  28-30. 

76  March  7,  1988,  J.  Bennett,  Ont . Prov. Ct . ,  Fam.Div., 

unreported. 
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least  with  respect  to  cases  involving  abused  children.  Too 
much  recent  study  and  writing  has  been  done  on  the  problems 
surrounding  the  gaining  of  reliable  evidence  in  child  abuse 
cases  not  to  seize  this  opportunity  to  unshackle  in  a  small 
way  the  laws  of  evidence  in  the  interests  of  truth. 

So  called  "best  evidence"  considerations  do  nothing  to  enhance 
the  fairness  of  the  law  in  situations  such  as  were  dealt  with 
in  this  case.  Truth  can  hardly  be  gained  by  forcing  already 
emotionally  devastated  children  into  adult  adversarial 
confrontations  in  court  in  the  presence  of  a  dominating  parent 
or  other  authority  figure.  When  "best  evidence"  is  obviously 
not  best  for  ascertaining  truth  courts  should  be  prepared  to 
consider  alternatives.  Perhaps  even  there  is  (or  should  be) 
a  distinction  to  be  made  between  civil  proceedings  and 
criminal  proceedings.77 

In  child  protection  proceedings,  the  paramount  objective  of  the 
Child  and  Family  Services  Act  is  to  promote  the  best  interests, 
protection,  and  well-being  of  children.  The  central  issue  to  be 
determined  by  the  Court  in  making  a  disposition  is  the  child's  best 
interests.  It  is  critical  that  all  routes  should  be  followed  to 
ensure  that  the  trial  judge  has  all  information  relevant  to 
determine  what  is  in  the  best  interests  of  a  child.  Often,  the 
evidence  consists  of  statements  that  emanated  from  the  child.  The 
trend  towards  allowing  into  evidence  a  child’s  statements  to  third 
parties,  if  they  bear  directly  on  the  issues  before  the  courts,  is 
one  that  has  great  merit.  Once  admitted,  it  is  for  the  court  to 
determine  the  weight  of  the  evidence. 


(iii)  Contrary  Approach 

There  have  been  a  relatively  small  number  of  cases  in  which  trial 
judges  have  refused  to  admit  hearsay  evidence  of  children.  In 
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Ibid. .  at  pp.  2-3. 
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C.C.A.S.  of  Metro.  Toronto  v.  Nedeliko  S.  and  Gordana  S.78  the 

issue  arose  as  to  whether  the  court  could  receive  the  testimony  of 
a  social  worker  about  the  out-of-court  statements  made  by  children 
allegedly  abused  by  the  child  who  was  the  subject  of  the  court 
proceedings,  and,  also,  an  audiotape  of  the  statements.  The  court 
refused  to  admit  this  evidence  finding  that  the  young  children  were 
still  alive,  available  as  witnesses,  and  within  the  province  of 
Ontario.  The  judge  held  that  merely  because  the  proceeding  was  a 
child  protection  matter  and  the  subject  matter  of  their  testimony 
delicate,  it  did  not  permit  the  court  to  admit  hearsay  evidence 
which  is  ordinarily  inadmissible. 

In  Re  S.A.H.  and  A.E.R.A.H.:  Superintendent  of  Family  and  Child 

Service  for  British  Columbia  v.  A . H . . 79  the  trial  judge  refused  to 
admit  into  evidence  the  statements  of  a  child  made  to  various 
parties  alleging  sexual  abuse  on  the  basis  that  the  child  was  not 
a  party,  his  statements  did  not  form  part  of  the  res  gestae,  and 
his  statements  did  not  show  that  his  mind  was  "disaffected, 
disillusioned  or  inappropriate”.  This  was  upheld  on  appeal.  In 
our  view  both  of  these  cases  run  contrary  to  the  more  recent  trend 
which  is  to  admit  the  hearsay  statements  of  children  made  to  third 
parties . 


78  December  9,  1985,  J.  James,  Ont . Prov . Ct . ,  Fam.Div., 

unreported. 
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(1982),  30  R.F.L.  (2d)  23  ( B . C . Co . Ct . ) . 
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( i v )  Statutory  Provisions 

As  stated  by  Mr.  Justice  Doherty  in  Khan  v.  College  of  Physicians 

&  Surgeons  ( On . ) , 80  the  Child  and  Family  Services  Act  contains 

specific  statutory  provisions  that  deal  with  the  admissibility  of 

statements  to  third  parties.  Section  50(1)  of  the  Act  states: 

Despite  anything  in  the  Evidence  Act,  before  ordering  that  a 
child  be  placed  in  or  returned  to  the  care  and  custody  of  a 
person  other  than  a  society,  the  court  may  consider  that 
person's  past  conduct  toward  any  child  that  is  or  has  been  in 
his  or  her  care,  and  any  oral  or  written  statement  or  report 
that  the  court  considers  relevant,  including  a  transcript, 
exhibit  or  finding  in  an  earlier  civil  or  criminal  proceeding, 
may  be  admitted  into  evidence  and  shall  be  proved  as  the  court 
directs . 

In  the  case  of  Re  Kathleen  R.  „81  the  court  held  that  the 
predecessor  section  under  the  Child  Welfare  Act  [section  28(4)] 
allowed  statements  alleging  sexual  abuse  by  her  father  made  by  a 
child  to  a  social  worker  to  be  admitted.  The  court  found  that  the 
intention  of  the  legislature  encompassed  hearing  any  statements 
made  by  the  child  that  deal  with  past  abuse  inflicted  upon  her  by 
a  parent.  This  section  has  also  been  applied  to  a  child's  written 
statements.  In  Re  0 . 82  a  child  was  allegedly  sexually  abused  by 
her  brothers  while  in  her  mother's  care.  One  brother's  written 
statements,  made  during  criminal  proceedings,  were  held  to  be 
admissible  under  section  28(4)  of  the  Child  Welfare  Act. 


80  Supra,  note  51,  at  p»653. 

81  Supra,  note  37. 

82  (1982),  17  A.C.W.S.  (2d)  286  (Ont.Prov.Ct. ,  Fam.Div.). 
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Section  51(7)  of  the  Act  states: 

For  the  purpose  of  this  section,  the  court  may  admit  and  act 
on  evidence  that  the  court  considers  credible  and  trustworthy 
in  the  circumstances. 

At  a  hearing  to  determine  a  child's  temporary  care  and  custody,  it 

can  be  argued  that  a  court  may  consider  a  child's  statements  to 

third  parties,  if  the  court  considers  such  statements  to  be 

credible  and  trustworthy.  The  Ontario  Law  Reform  Commission 

reports  that  at  least  twenty-seven  states  in  the  United  States  have 

also  enacted  special  hearsay  statutes  for  the  out-of-court 

statements  of  children.  These  are  usually  restricted  to  cases  of 

neglect  or  physical  or  sexual  abuse.  These  statutes  typically 

provide  that  the  child's  statement  is  admissible  if  the  court  finds 

sufficient  indications  of  reliability,  having  regard  to  the  time, 

content  and  circumstances  under  which  the  statement  was  made.83 

It  should  be  noted  that  the  Ontario  Law  Reform  Commission  supports 

broadening  the  admissibility  of  hearsay  statements  of  children, 

and  proposes  a  legislative  enactment  to  achieve  this  goal. 

Ontario  judges  have  taken  different  approaches  to  the  hearsay 
rule  with  respect  to  children's  statements  and  consequently, 
there  is  uncertainty  and  inconsistency  in  the  law  as  to  the 
circumstances  in  which  a  child’s  statement  will  be  held  to  be 
admissible . 

The  Commission  takes  the  position  that  providing  the  judge  is 
satisfied  that  the  hearsay  statement  of  a  child  is 
sufficiently  reliable,  the  statement  should  be  admitted  into 
evidence.  The  trier  of  fact  can  then  assess  the  appropriate 
weight  to  be  given  to  the  out-of-court  statement.  We  do  not 
believe  that  the  new  legislation  ought  to  be  restricted  to 
cases  of  physical  or  sexual  abuse,  but  rather  should  be 
applicable  to  all  civil  proceedings.  Nor  should  the 


83  Ontario  Law  Reform  Commission,  Report  on  Child  Witnesses, 
supra,  note  42,  at  pp.  66-67. 
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admissibility  of  hearsay  statements  of  children  be  contingent 
on  whether  the  child  testifies.  In  other  words,  the 
"necessity"  requirement  specified  in  Ares  v.  Venner  should  not 
be  a  criterion  for  the  admissibility  of  hearsay  statements  of 
children.  Rather,  reliability  should  be  the  sole  requirement 
for  the  admissibility  of  out-of-court  statements  of  young 
children . 84 


IV.  Videotaped  Statements 
(a)  Criminal  Proceedings 

There  have  been  legislative  amendments  to  the  Criminal  Code  to 
provide  for  the  admissibility  of  a  videotaped  statement  of  a  child 
victim.  It  is  limited,  however,  to  sexual  offenses,  and  does  not 
eliminate  the  need  for  the  child  to  testify. 


Section  715.1  of  the  Criminal  Code  provides: 

In  any  proceedings  relating  to  an  offence  under  section  140, 
141,  146,  150  or  154,  subsection  155(2)  or  (3),  or  section 
166,  167,  168,  169,  246.1,  246.2  or  246.3,  in  which  the 

complainant  was  under  the  age  of  eighteen  years  at  the  time 
the  offence  is  alleged  to  have  been  committed,  a  videotape 
made  within  a  reasonable  time  after  the  alleged  offence,  in 
which  the  complainant  describes  the  act  complained  of,  is 
admissible  in  evidence  if  the  complainant  adopts  the  contents 
of  the  videotape  while  testifying. 

In  R.  v.  Toten.85  it  was  held  that  this  section  of  the  Criminal 

Code  did  not  infringe  sections  7  and  11(d)  of  the  Charter.  The 

court  held  that  the  purpose  of  section  715.1  is  to  assist  the  trier 

of  fact  to  receive  a  full  and  candid  account  of  the  facts 

surrounding  the  alleged  offence  by  allowing  the  court  to  view  a 

videotaped  statement  recorded  when  the  events  were  fresher  in  the 


84  Ibid.  ,  at  pp.  68-6  9. 
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complainant's  mind  and  before  being  subjected  to  repetitive 
interviews  by  investigating  authorities.  The  witness  must  still 
testify  and  adopt  the  contents  as  true  before  the  videotape  may  be 
admitted.  This  procedure ,  of  course,  has  the  added  benefit  of 
reducing  the  child's  stress  while  testifying.  The  court  commented 
that  the  videotaped  statement  is  not  hearsay  evidence  because,  once 
adopted  by  the  witness,  it  became  part  of  the  witness'  evidence 
and,  therefore,  the  court  did  not  have  to  consider  the  reliability 
and  necessity  tests. 


This  section  of  the  Criminal  Code  was  also  upheld  in  R.  v. 
D.Q.L. ,86  where  Madam  Justice  L ' Heureux-Dube  found  that  it  was 
designed  to  preserve  an  early  account  of  the  child's  complaint  in 
order  to  assist  in  the  discovery  of  the  truth  and  to  provide  a 
procedure  for  the  introduction  of  the  child's  story  into  evidence 
at  the  trial.  She  comments  on  the  benefits  of  this  section  to 
child  witnesses : 

Whilst  the  primary  purpose  of  s. 7 15.1  may  be  the  attainment  of 
truth,  the  section  is  particularly  focused  on  the  needs  of 
children  and  the  special  protections  that  they  require  in 
order  to  expose  that  truth.  Children,  for  example,  find  it 
stressful  to  face  their  perpetrator  while  they  are  testifying 
and  to  tell  their  story  in  front  of  strangers.  It  is  these 
types  of  concerns  at  which  s. 7 15.1  is  aimed. 

In  our  quest  for  truth,  if  the  defendant's  rights  must  not  be 
infringed,  neither  must  the  complainant  be  further  victimized. 
Children  require  special  treatment  to  facilitate  the 
attainment  of  truth  in  a  judicial  proceeding  in  which  they  are 
involved.  These  special  requirements  stem  not  so  much  from 
any  disability  of  the  child  witness,  but  from  the  fact  that 
our  ordinary  criminal  and  courtroom  procedures  have  been 
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developed  in  a  time  when  the  participation  of  children  in 
criminal  justice  proceedings  was  neither  contemplated  nor 
plausible .  7 

In  the  criminal  justice  system,  therefore,  there  is  a  legislative 
enactment  that  allows  for  a  child's  earlier  account  of  an  offence 
to  be  admitted  into  evidence  and  a  judicial  recognition  that 
children  involved  in  court  proceedings  require  special  treatment. 
It  must  be  noted,  however,  that  the  section  does  not  eliminate  the 
need  for  the  child  to  give  evidence,  and  to  be  subjected  to  cross- 
examination. 


(b)  Child  Protection  Proceedings 

The  admissibility  of  videotaped  statements  has  arisen  in  the  course 
of  child  protection  proceedings.  According  to  Professor  Nicholas 
Bala: 


There  is  also  a  tendency  for  Canadian  courts  dealing  with 
child  protection  or  custody  cases  to  admit  a  videotape  of  a 
child's  statement  about  abuse,  without  the  child  having  to 
testify:  see,  e.g.,  Re  T.(J.A.);  C.A.S.  of  Niagara  Region  v. 

T.  (B. I . ) .  [1987]  W.D.F.L.  1120  (Ont.  Prov.  Ct.).  Sometimes 
the  videotapes  are  actually  made  by  child  protection 
investigators,  working  alone  or  in  cooperation  with  the 
police .  88 

Given  the  tendency  of  courts  in  child  protection  cases  to  admit 
statements  made  by  children  to  third  parties,  it  is  not  surprising 
that  the  courts  would  be  willing  to  admit  videotaped  statements 
especially  when  the  trier  of  fact  has  an  opportunity  to  see  the 


87  Ibid .  ,  at  pp.  22-23. 

88  M.  Naeem  Rauf  and  Nicholas  Bala,  "Thompson:  Charter 
Challenge  to  Videotaped  Statements  of  Children  -  Two  Views",  68 
C.R.  (3d)  331,  at  p.336. 
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child  and  view  the  manner  in  which  the  statements  were  elicited. 
The  civil  courts  are  not  bound*,  as  are  criminal  courts,  by  the 
legislative  requirement  that  the  child  give  evidence,  adopt  the 
contents  of  the  videotape,  and  be  available  for  cross-examination. 


If  the  purpose  of  evidence  is  to  provide  the  trier  of  fact  with  an 
accurate  account  of  events,  videotaped  statements  are  extremely 
effective ? 

The  first  and  most  obvious  advantage  of  a  videotape  of  an 
early  interview  is  that  it  enables  the  court  to  hear  an 
unquestionably  accurate  account  of  what  the  child  was  saying 
about  the  incident  at  the  time  it  first  came  to  light,  before 
time  wiped  certain  details  from  his  or  her  mind,  and  prompting 
or  questioning  by  adults  implanted  others . 

. . .As  well  as  telling  us  exactly  what  the  child  said,  an  early 
tape  would  tell  us  how  he  said  it.89 

In  the  case  cited  by  Professor  Bala,90  a  videotape  was  made  of  a 

child's  complaint  to  the  Society's  worker  and  a  police  officer  of 

sexual  abuse.  The  court  held  the  videotape  to  be  admissible  in 

evidence,  and  the  fact  that  the  statement  was  not  under  oath  nor 

subject  to  cross-examination  only  affects  the  weight  of  the 

evidence.  Judge  Scott  stated? 

We  all  had  a  chance  to  personally  hear  what  she  had  to  say  and 
how  she  said  it.  In  my  view,  it  allowed  everyone  a  first  hand 
opportunity  to  hear  these  allegations  rather  than  to  rely  on 
the  memories  or  notes  of  others . 

I  would  agree  completely  that  to  come  to  the  conclusion  that 
a  court  should  rely  solely  on  this  evidence  to  making  a 


89  John  Spencer  and  Rhona  Flin,  The  Evidence  of  Children? 
The  Law  and  Psychology.  London?  Blackstone  Press,  1990,  at  p.  161. 

90  C.A.S.  of  Niagara  Region  v.  T. (B. I . \  .  February  19,  1987,  J. 
Scott,  Ont . Prov.Ct. ,  Faxm.Div.,  unreported. 
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finding  would  not  be  appropriate.  In  my  view,  however,  the 
content  of  the  statement  should  be  considered,  together  with 
the  evidence  presented.91 

In  New  Brunswick  (Minister  of  Health  &  Community  Services)  v. 

B . ( R . ) , 92  a  five-year-old  child  alleged  sexual  abuse,  and  a 
videotape  was  made  of  the  child  in  conversation  with  a  social 
worker.  The  child  later  told  a  psychologist  that  she  had  concocted 
the  allegations.  The  Society  sought  to  introduce  the  videotape  in 
evidence.  The  court  admitted  the  videotape  because  it  was  not  in 
the  best  interests  of  the  child  to  testify.  The  interview  was 
unreliable,  however,  and  therefore  of  little  weight  in  assisting 
the  Minister's  case. 

A  similar  result  was  reached  in  C.A.S.  of  Brant  v.  E . R . . 93  in  which 
a  voir  dire  was  conducted  to  determine  the  admissibility  of  a 
videotaped  interview  of  a  child  who  alleged  sexual  abuse  to  a 
Society  worker.  The  child  refused  to  testify  at  the  child 
protection  trial,  although  she  had  already  given  evidence  at  the 
criminal  trial.  The  court  admitted  the  videotape  into  evidence. 
The  child's  refusal  to  testify  reflected  her  need  to  try  to  protect 
herself  from  a  repetition  of  her  experience  in  the  criminal  court 
proceeding.  The  court  also  received  a  transcript  of  her  criminal 
court  evidence  to  assist  in  assessing  the  consistency  of  her 


91  Ibid.  ,  at  pp.  10-11. 

92  (1991),  31  R.F.L.  (3d)  456  (N.B.Q.B.,  F.D.). 

93  September  27,  1993,  J.  Katarynych,  Ont.C.J.,  P.D., 

unreported . 
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statements  and  held  that  the  extent  to  which  her  videotaped 
statements  should  be  treated  as  a  true  factual  account  of  what  she 
alleges  happened  to  her,  is  a  matter  of  weight.  The  court  was  of 
the  view  that  out-of-court  statements  made  by  the  child  would  not 
be  placed  on  the  same  footing  as  statements  made  in  the  course  of 
the  child's  viva  voce  testimony.  Judge  Katarynych  stated:  "To 
insist  on  her  evidence  yet  again  after  so  long  a  time,  within  a 
statute  whose  paramount  purpose  is  a  child's  best  interests, 
protection  and  well-being,  is  a  mischief  I  am  not  prepared  to 
perpetrate .  "94 

Contrary  to  these  decisions  is  the  case  of  Re  B,  et  al.95,  in  which 
the  Society  sought  to  introduce  the  videotaped  statement  made  by  a 
child  in  the  presence  of  social  workers.  The  court  held  the 
videotape  to  be  inadmissible.  The  child  had  already  testified  in 
the  criminal  proceeding  and  this  was  an  important  factor  for  the 
court.  The  court  held  that  in  order  to  introduce  hearsay, 
including  videotape  evidence,  under  the  Ares  v.  Venner  decision, 
the  court  must  decide  that  the  admission  is  necessary  and  that  the 
evidence  is  reliable.  A  third  requirement  identified  in  at  least 
one  decision  is  that  the  evidence  relates  to  the  safety  of  the 
child.  The  court  stated  that  "the  courts  should  not,  by  way  of 
alleged  concern  for  the  child,  be  easily  enrolled  into  suppressing 
the  evidence  for  the  child,  particularly  where  the  child  has  given 

94  Ibid .  ,  at  para.  75. 

(1991),  31  R.F.L.  (3d)  219  (Qnt.C.J.,  P.D.). 
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evidence  previously,  as  here,  in  a  manner  which  could  be  favourable 
to  the  applicant."96 

To  ensure  that  a  court  admits  videotaped  statements  when  the  child 
has  previously  testified  in  criminal  proceedings,  it  is  advisable 
to  provide  the  court  with  evidence  to  show  the  particular 
difficulties  this  child  would  encounter  by  having  to  testify.  The 
Ontario  Law  Reform  Commission  supports  the  admission  of  videotaped 
statements  of  children,  and  is  of  the  view  that  legislation  should 
be  introduced  which  permits  videotaped  interviews  of  a  child 
witness  to  be  presented  at  trial.  The  videotapes  should  be 
admissible  if,  in  the  judge's  discretion,  they  are  sufficiently 
reliable . 97 

V.  Screens  or  Closed-Circuit  Television 

Section  486(2.1)  of  the  Criminal  Code  allows  a  judge  to  order  that 
a  child  testify  from  behind  a  screen  or  by  closed-circuit 
television,  but  only  if  it  is  first  established  that  this  is 
necessary  to  obtain  a  full  and  candid  account  of  the  acts 
complained  of.  This  provision  is  confined  to  sexual  offence  cases 
and  is  solely  available  to  complainants  and  not  to  other  child 
witnesses . 


96  Ibid.  .  at  p.  22  3. 

97  Ontario  Law  Reform  Commission,  Report  on  Child  Witnesses, 
supra,  at  p.  90. 
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The  court  held  in  R.  v.  Levoqiannis98  that  section  486(2.1)  does 

not  violate  the  accused's  right  to  a  fair  trial  and  fundamental 

justice  under  either  section  7  or  section  11(d)  of  the  Charter. 

Madam  Justice  L ' Heureux-Dube  stated s 

In  ascertaining  the  constitutionality  of  s. 486 (2.1)  of  the 
Criminal  Code ,  one  cannot  ignore  the  fact  that,  in  many 
instances,  the  court  process  is  failing  children,  especially 
those  who  have  been  victims  of  abuse,  who  are  then  subjected 
to  further  trauma  as  participants  in  the  judicial  process. . .In 
addition,  young  complainants  often  suffer  tremendous  stress 
when  required  to  testify  before  those  whom  they  accuse." 

There  are  no  comparable  provisions  in  Ontario's  Evidence  Act,  and 

there  are  no  reported  family  law  cases  in  which  judges  have  used 

either  screens  or  closed-circuit  television  for  child  witnesses. 

The  Ontario  Law  Reform  Commission  recommends  that  the  provincial 

government  promulgate  legislation  which  permits  all  child  witnesses 

to  testify  from  behind  a  screen.  Provision  must  be  made  to  enable 

the  party  against  whom  the  child  is  tendering  evidence  to  watch  the 

child  and  to  observe  his  or  her  demeanour  while  testifying. 

Screens  minimize  the  stress  imposed  on  a  child  who  testifies  in 

court  and  tends  to  promote  the  furnishing  of  reliable  evidence  by 

the  children.100  The  Commission  also  recommends  that  closed- 

circuit  television  be  available  to  all  child  witnesses  who  offer 

testimony  in  civil  proceedings.  This  will  also  promote  the 

furnishing  of  reliable  evidence  by  the  child  witness.  It  will 

98  (1991),  1  O.R.  (3d)  351  (Qnt.C.A.),  affirmed  by  S.C.C. 

November  18,  1993,  unreported. 

99  Ibid.  .  S.C.C.  ,  at  p.8. 

100  Ontario  Law  Reform  Commission,  Report  on  Child  Witnesses, 
supra  note  42,  at  pp. 77-78. 
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substantially  reduce  the  stress  imposed  on  a  child  who  becomes 
involved  with  the  legal  system.  The  party  against  whom  the  child 
is  tendering  evidence  must  be  permitted  to  communicate  with  counsel 
while  watching  the  child's  testimony.101 

In  family  law  proceedings,  it  is  arguable  that  a  court  concerned 
with  the  best  interests  of  children  should  be  able  to  use  such 
devices  as  screens  and  closed-circuit  television.  If  these  devices 
will  minimize  the  stress  to  the  child  and  thereby  produce  a  more 
accurate  account  of  the  events,  then  the  child  should  be  able  to 
testify. 

VI .  Judicial  Interviews 

Another  method  of  obtaining  information  from  children,  confined  to 
family  law  proceedings,  is  by  judges  interviewing  children  in 
chambers . 


(a)  Custody  and  Access  Proceedings 

Section  64  of  the  Children's  Law  Reform  Act  provides: 

(1)  In  considering  an  application  under  this  part,  a  court 
where  possible  shall  take  into  consideration  the  views  and 
preferences  of  the  child  to  the  extent  that  the  child  is  able 
to  express  them. 

(2)  The  court  may  interview  the  child  to  determine  the  views 
and  preferences  of  the  child. 

(3)  The  interview  shall  be  recorded. 

(4)  The  child  is  entitled  to  be  advised  by  and  to  have  his  or 
her  counsel,  if  any,  present  during  the  interview. 


101 


Ibid. ,  at  p.82. 
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Some  courts  have  found  judicial  interviews  quite  helpful  for 
determining  the  wishes  of  the  child.  In  the  case  of  Mikkelsen  v. 
Mikkelsen . 102  the  judge  interviewed  the  twelve-year-old  child  in 
chambers  in  the  presence  of  her  counsel  and  counsel  for  her  parents 
and  considered  her  views,  giving  them  "respectable  weight". 
Similarly,  in  Lewis  v.  Pitka,103  an  access  case  involving  a 
twelve-year-old  child,  with  the  consent  of  the  parties,  the  judge 
conducted  two  interviews  with  the  child  who  did  not  want  access  to 
her  father.  The  decision  of  the  trial  judge  took  into  account 
these  meetings.  The  trial  judge  said  she  spoke  to  the  child  about 
the  fact  that  both  of  her  parents  love  her  and  that  she  should  give 
her  father  a  chance  to  ask  her  forgiveness.  The  court  made  an 
order  that  access  is  to  be  on  the  child's  terms  with  some 
exceptions  for  letters  and  telephone  contact.  Conducting  an 
interview  with  a  child  is  a  matter  of  discretion  for  the  trial 
judge.  The  court  must  consider  the  views  and  preferences  of  the 
child,  but  these  may  be  obtained  from  sources  other  than  the  oral 
evidence  of  the  child.104 

In  the  literature,  there  have  been  criticisms  of  this  manner  of 
proceeding.  According  to  Judge  Nasmith, 

The  once  prevalent  practice  of  judges  conducting  private 

interviews  with  a  child  in  chambers  has  pretty  much  vanished. 

Some  judges  were  probably  quite  skilled  at  this.  But  it  was 

102  (1989),  23  R.F.L.  (3d)  428  (Ont.H.C.). 

103  (1992),  6  O.F.L.R.  24  (Ont.C.J.,  G.D.). 

104  Uldrian  v.  Uldrian  (1988),  14  R.F.L.  (3d)  26  (Ont.C.A.). 
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replete  with  problems.  It  was  not  evidence.  The  content  of 
the  interview  could  not  be  reviewed  on  appeal.  The  typical 
judge  was  not  trained  in  psychology.  There  was  a  serious 
denial  of  the  rights  of  the  other  parties.  The  child  was  not 
protected  from  the  right  not  to  state  a  preference.  Above 
all,  justice  was  not  seen  to  be  done.105 

There  have  been  suggestions  that  the  judicial  interview  is  not  an 

ideal  way  to  ascertain  a  child's  wishes  because  it  is  conducted  in 

an  intimidating  environment;  it  is  conducted  by  someone  not  skilled 

in  asking  questions  of  children  and  interpreting  their  answers;  the 

short  time  of  the  interview  makes  it  unlikely  that  the  child's 

perceptions  of  his  or  her  wishes  can  be  considered  with  sufficient 

depth;  and  the  interview  may  be  seen  as  a  violation  of  the  judge's 

function  as  an  impartial  trier  of  fact,  in  part  because  the  judge 

assumes  an  inquisitor  role  when  questioning  children.106 


(b)  Child  Protection  Proceedings 

In  a  provision  similar  to  the  Children's  Law  Reform  Act,  section 
37(3) (9)  of  the  Child  and  Family  Services  Act  provides  that  the 
court  shall  consider  the  child's  views  and  wishes,  if  they  can  be 
reasonably  ascertained.  Unlike  the  Children's  Law  Reform  Act, 
however,  there  is  no  section  in  the  Child  and  Family  Services  Act 
that  specifically  provides  for  judicial  interviews  in  chambers. 
The  issue  arose  in  C.C.A.S.  of  Metro.  Toronto  v.  T.S.  and  C.S. 


105  Judge  A . P .  Nasmith,  "The  Inchoate  Voice",  8  C.F.L.Q.  43,  at 
p .  64  . 

106  "Part  V  -  Code  of  Recommended  Procedures  in  the  Resolution 
of  Family  Law  Disputes"  in  R.S.  Abella  and  C.  L'Heureux  Dube,  eds  .  , 
Family  Law:  Dimensions  of  Justice  (Toronto:  Butterworths ,  1983) 
301,  at  p.  329. 
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( No ♦ 2 ) 107 ,  in  which  the  judge  was  asked  two  see  two  children,  aged 
six  and  eight,  in  chambers,  to  ascertain  their  wishes.  The  court 
declined  to  interview  the  children. 

Professor  Thompson  has  commented  about  the  difficulties  inherent  in 
this  procedure: 

One  plainly  unacceptable  mechanism  for  obtaining  a  child's 
wishes  in  a  protection  proceeding  is  by  judicial  interview  in 
chambers  which. .. raises  serious  issues  of  natural  justice, 
especially  in  a  protection  case  as  opposed  to  a  private 
custody  dispute.108 

In  both  custody  and  access  and  child  protection  proceedings, 
judicial  interviews  are  not  widely  used  for  the  purpose  of 
determining  a  child's  views  and  preferences.  Although  the  child 
does  not  have  to  testify  in  court,  he  or  she  must  still  attend  at 
the  courthouse,  and  experience  the  stress  associated  with  being 
asked  to  state  views  and  preferences  to  a  judge. 

VII .  Legal  Representation  of  Children 

Child's  counsel  can  put  before  the  court  the  child  counsel's  views 
and  preferences.  In  the  case  of  C.  v.  C.A.S.  for  Metro. 
Toronto , 109  counsel  for  the  children  presented  to  the  court,  as 
instructions  from  his  clients,  the  views  of  the  children.  This  was 
held  to  be  permissible.  The  views  of  the  parties,  through  the 

107  September  15,  1987,  J.  Lissaman,  Qnt.D.C.,  unreported. 

108  Thompson,  "Taking  Children  and  Facts  Seriously:  Evidence 
Law  in  Child  Protection  Proceedings  -  Part  I",  supra  note  11,  at  p. 

76. 
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(1980),  20  R.F.L.  (2d)  259  ( Ont . Co . Ct . ) . 
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mouth  of  counsel,  can  be  presented  to  the  court  and  made  known  to 
the  trial  and  appeal  courts.  In  the  case  of  Strobridae  v. 
Strobridge . 110  the  Ontario  Court  of  Appeal  found  that,  with 
consent,  child's  counsel  may  advise  the  Court  about  the  children's 
preferences . 

VIII.  Conclusion 

Children's  evidence  has  undergone  radical  changes.  The  central 
issue  for  the  child  in  family  law  cases  is  the  best  interests  of 
the  child.  This  has  prompted  the  courts,  especially  in  custody  and 
access  proceedings,  to  adopt  a  more  flexible  and  innovative 
approach  similar  to  the  advancements  made  in  criminal  cases.  The 
use  of  video  and  audio  tapes,  screens,  mirrors,  and  closed-circuit 
television,  enhances  the  competence,  reliability  and  credibility  of 
the  child  witness  and  reduces  the  stress  felt  by  children.  This  is 
especially  so  in  cases  where  there  are  grave  allegations  such  as 
sexual  abuse. 

Counsel  for  children  should  be  vigilant  about  the  existence  of 
other  evidence  which  may  be  admitted  as  discussed  in  this  paper,  so 
that  children  need  not  testify.  The  reason,  of  course,  is  that 
notwithstanding  special  devices,  the  child  must  give  the  evidence 
and  is  subject  to  cross-examination.  No  matter  how  one  looks  at 
it,  doing  so  can  cause  harm  ( "significant  harm"  to  an  adolescent) 
and  it  will  be  a  traumatic  experience  which  may  destroy  forever  any 


110 


(1994),  18  O.R.  (3d)  753  (Ont.C.A.). 
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relationship  the  child  may  foster  now  or  in  the  future  with  an 
abusing  parent (s). 

Although  it  is  timely  for  the  Ontario  Evidence  Act  to  be  amended  to 
reflect  the  principles  in  the  Canada  Evidence  Act  and  for  the 
Children's  Law  Reform  Act  to  be  amended  to  reflect  the  principles 
in  sections  50  and  51  of  the  Child  and  Family  Services  Act,  we  are 
of  the  view  that  credible  and  trustworthy  evidence  about  what  has 
happened  to  a  child  should  be  tendered  into  evidence  through  the 
mouths  of  third  parties  such  as  doctors,  school  teachers,  social 
workers  and  other  significant  persons  in  the  child's  life.  We  at 
the  Official  Guardian's  Office  agree  that  even  though  judges  may 
protect  witnesses  in  the  witness  box  and  may  judicially  interview 
children  in  custody/access  cases,  children  should  rarely,  if  ever, 
be  called  as  witnesses  if  the  facts  can  be  proven  in  some  other 
way.  If  a  subpoena  is  issued,  it  should  be  quashed.  Even  if  the 
evidence  of  the  child  is  admissible,  the  probative  value  of  it  and 
the  weight  to  be  attached  to  it  pales  in  comparison  to  the  evidence 
of  the  other  significant  persons  in  the  child's  life.  The  child's 
state  of  mind  and  particularly  the  child's  views  and  preferences 
should  be  clearly  expressed  by  third  parties.  Only  in  the  rarest 
of  cases  should  a  child  testify  when  there  is  no  other  evidence 
available  about  the  child's  wishes,  and  the  child  wants  to  do  so. 

Finally,  and  importantly,  when  all  else  fails,  child's  counsel 
should  advise  the  court  about  the  child's  views  and  preferences 
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even  though  there  is  no  admissible  evidence  available  to  support 
the  views  and  preferences.  In  our  view,  to  apply  the  adult  tests 
of  advocacy  and  the  admission  of  evidence  is  wrong  in  family  law 
cases  involving  the  future  care  and  custody  of  a  child.  As  counsel 
for  children,  we  must  protect  our  child  clients  from  active 
participation  in  the  litigation  process  while  allowing  their  voices 
to  be  heard.  Doing  so  will  help  the  courts  bear  in  mind,  both 
substantively  and  procedurally ,  that  the  best  interests  of  our 
child  clients,  now  and  into  the  future,  must  prevail. 
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FOREWORD 


The  religious  tenets  and  beliefs  as  practiced  by  separated  parents  have  drawn  considerable 
comment  from  jurists  in  our  global  village.  The  resolution  of  the  conflicts  about  the  religious 
upbringing  of  children  born  of  interfaith  unions,  has  placed  the  courts  in  the  dilemma  of  having 
to  balance  the  freedom  to  worship,  guaranteed  by  a  constitution,  with  the  best  interests  or 
welfare  of  the  children. 

A  review  of  the  decisions  made  by  the  judges  in  Canada,  Great  Britain,  Australia,  the  United 
States,  and  France  (case  law  in  Italy  is  not  reported  in  an  organized  fashion),  reveals  three 
common  principles.  First,  the  best  interests  or  welfare  of  children  is  paramount.  Second,  the 
courts  will  not  prefer  one  religion  over  another  and,  third,  the  courts  will  usually  permit 
children  to  be  exposed  to  the  tenets,  beliefs  and  practices  of  the  non-custodial  parent  but  will 
likely  prevent  indoctrination.  The  reasoning  and  extent  to  which  these  principles  are  applied 
in  specific  factual  situations,  is  the  challenge  faced  by  lawyers  representing  children  caught 
in  a  holy  war  waged  by  parents. 

The  tenets  and  beliefs  as  practiced  by  agnostics,  atheists,  Assemblies  of  God,  Church  of 
England,  Church  of  Scientology,  Christian  Churches,  Exclusive  Brethren,  Jehovah’s  Witnesses, 
Jews,  Lutherans,  Mormons,  Muslims,  Plymouth  Brethren,  Protestants,  Roman  Catholics, 
Seventh  Day  Adventists,  Sikhs  and  Tavola  Valdese,  are  examined  in  the  cases  by  the  judges 
at  the  request  of  non-custodial  parents  to  determine  whether  children  should  be  subjected,  for 
example,  to  baptism,  circumcision,  proselytizing,  and  daily  routines  such  as  dietary  practices, 


participation  in  team  sports,  attending  public  beaches  and  watching  television.  The  extent  to 
which  such  practices  are  interpreted  by  the  courts  to  affect  the  impact  of  the  duality  of  religious 
training  upon  each  particular  chiid,  depends  upon  the  best  interests  of  the  child  as  defined  by 
the  statutory  criteria  and  case  precedents  established  in  each  jurisdiction.  How  much 
exposure,  if  any,  will  the  courts  permit  before  deciding  that  the  child  is  being  indoctrinated? 
Emotional  stress,  identity  confusion  and  loyalty  conflicts  may  be  harmful  to  the  child  or  at  least 
not  in  the  child’s  best  interests.  After  reviewing  all  the  evidence  including  the  child’s  views 
and  preferences,  if  the  child  displays  an  ability  to  overcome  these  difficulties,  it  is  important 
for  the  child  to  experience  a  free  and  open  relationship  with  the  access  parent.  After  a  careful 
analysis  of  the  impact  of  religious  practices  upon  the  child,  the  courts  may  allow  the  non¬ 
custodial  parent  to  expose  the  child  to  another  set  of  tenets  and  beliefs  which  the  child  may 
choose  or  reject  in  the  maturing  process.  It  is  only  then  that  the  freedom  to  worship 
guaranteed  by  a  constitution  becomes  meaningful  and  of  benefit  to  the  child.  As  in  all  issues 
arising  in  custody  and  access  disputes,  it  is  a  child-centred  solution  to  one  of  the  most  bitter 
legal  problems  in  our  free  and  democratic  societies. 


WILLSON  A.  IVlcTAVISH,  Q.C. 
OFFICIAL  GUARDIAN 


April,  1994 


A. 


INTRODUCTION 


.Canadians  enjoy  the  benefits  of  living  in  a  pluralistic  and  multicultural  society.  The 
richness  of  this  diversity  defines  our  national  character.  One  of  our  defining  qualifies 
is  the  freedom  to  worship  in  the  religion  of  choice  guaranteed  by  our  constitution.  Our 
culturally  diverse  society  has  made  interfaith  marriages  more  acceptable  and 
commonplace  than  in  previous  generations.  As  has  been  the  case  in  most  western 
industrialized  countries  in  the  last  quarter  century,  the  divorce  rate  in  Canada  has  risen 
dramatically.  This  includes  those  persons  who  married  outside  their  own  religion.  The 
introduction  of  the  Divorce  and  Corollary  Relief  Act  in  1985,  has  also  made  obtaining 
a  divorce  much  easier  for  Canadians. 

When  parents  separate  or  divorce  and  have  differing  views  about  the  religious 
upbringing  of  their  children,  a  potential  clash  of  two  deeply  held  beliefs  may  emerge. 
It  places  in  focus  the  best  interests  of  the  child  test  and  the  freedom  of  religion 
guaranteed  by  the  Charter  of  Rights  and  Freedoms.1 2  This  is  the  subject  of  a 
considerable  body  of  case  law  especially  the  recent  decisions  of  the  Supreme  Court  of 
Canada  in  Young  v.  Young r3  and  P.(D.)  v.  S.(C .)?  What  is  the  impact  of  the  freedom 
of  religion  on  the  best  interests  of  the  child  test?  Are  custody/access  cases  involving 
religious  differences  decided  on  the  basis  of  the  best  interests  test?  Has  the  Charter 
of  Rights  and  Freedoms  significantly  affected  the  best  interests  test  and,  accordingly, 
the  outcome  of  cases  in  this  area? 


1  R.S.C.,  1985,  C.3  (2nd  Supp.). 

2  Canadian  Charter  of  Rights  and  Freedoms ,  Part  I  of  the  Constitution  Act ,  1982,  being  Schedule  B  to  the 
Canada  Act  m2  (U.K.),  1982,  c.  11. 

3  (1994)  2  D.L.R.  (4th)  193  (S.C.C.). 
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(1994)  2  D.L.R.  (4th)  287  (S.C.C.). 
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This  paper  examines  the  Canadian  experience  and  provides  comparative  analyses  as  to 
how  the  United  States,  Great  Britain,  Australia,  France  and  Italy  deal  with  this  conflict 
of  social  values. 


B.  THE  IMPACT  OF  DIWOBCE  01  CHILDREN 


It  is  important  for  family  law  lawyers,  including  those  who  represent  children,  to 
understand  the  impact  of  divorce  upon  children,  and  to  appreciate  in  cases  involving 
religious  disputes,  the  strongly  held  beliefs  and  emotions  of  the  parents  and  their 
families.  As  was  stated  in  one  book  in  this  area: 

...When  you  fight  over  religious  training,  the  child  is  bound  to  be  caught 
in  the  middle.  One  expert. ..clinical  psychologist. ..recalls  what  one  child 
said  of  her  divorcing  parents,  ‘They’re  shooting  arrows  at  each  other  and 
they’re  going  right  through  me’.5 


(a)  AGE  AS  A  VARIABLE 

In  general,  children  from  divorced  families  experience  lower  self-esteem,  are  more 
aggressive  and  exhibit  more  behavioral  problems  than  do  children  from  intact  families.6 
Divorce  is  a  stressful  life  event  and  usually  has  a  negative  impact  on  the  child. 
Behaviourally,  the  impact  varies  with  the  age  of  the  child.7 


5  Judy  Petsonk  and  Jim  Rensen,  The  intermarriage  Handbook:  A  Guide  for  Jews  and  Christians  (Arbour 
House:  William  IViorrow,  1988)  at  p.  297. 

6  Kathleen  Camara  and  Gary  Resnick,  "Interparental  Conflict  and  Cooperation:  Factors  Moderating  Children's 
Post-Divorce  Adjustment"  in  E.M.  Hetherington  and  J.D.  Arasteh,  eds.,  Impact  of  Divorce,  Single  Parenting 
and  Step-parenting  on  Children  (Lawrence  Erlbaum  Association,  1988). 

7  W.F.  Hodges,  "The  Cumulative  Effect  of  Stress  on  Preschool  Children  of  Divorced  and  Intact  Families" 
Journal  of  Marriage  and  The  Family  611. 
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(i)  Preschool  Age  Children  (2-5  years  old) 

Children  of  this  age  group  experience  poorer  concentration,  exhibit  higher  levels  of 
aggression  toward  their  parents,  and  are  more  likely  to  regress  behaviorally  usually  by 
becoming  more  irritable  and  aggressive  than  do  children  from  intact  families.8 
Researchers  Wallerstein  and  Kelly  have  found  that  children  of  this  age  group  suffer 
more  intense  fears  surrounding  parental  divorce  than  do  older  children  but  age  is  not 
a  central  factor  in  determining  children’s  adjustment  to  divorce  over  time  even  though 
parental  divorce  seems  to  have  the  greatest  impact  on  preschool  children.9 

(ii)  Children  in  Early  Latency  (6-8  years  old) 

These  children  tend  to  exhibit  pervasive  sadness  and  depression.  They  feel  less  able 
to  deal  with  loyalty  conflicts  than  do  older  children.10  These  children  are  reported  to 
have  high  levels  of  depression  and  anxiety  with  serious  learning  problems.* 11  In  a  ten- 
year  follow-up  study  of  children  who  experienced  parental  divorce  in  early  latency,  a 
significant  number  were  found  to  be  poorly  adjusted.  They  were  needy,  vulnerable  and 
had  anxieties  about  relationships  with  the  opposite  sex.12 


Ibid.,  at  p.  615. 

9  J.S.  Wallerstein  and  J.B.  Kelly,  Surviving  the  Breakup :  How  Children  and  Parents  Cope  with  Divorce 
(Basic  Books,  1980)  at  pp.  312-313. 

1D  J.B.  Kelly  and  J.S.  Wallerstein,  'The  Effects  of  Parental  Divorce:  Experiences  of  the  Child  in  Early  Latency" 
(1976)  46:1  Amer.  J.  Orihopsychiat.  20 

11  L.A.  Hoyt  et  al. ,  "Anxiety  and  Depression  in  Young  Children  of  Divorce"  (1990)  19:1  J.  Clinical  Child 
Psych.  26  at  p.  30. 

12  J.  S.  Wallerstein,  "Children  of  Divorce:  Report  of  a  Ten  Year  Follow-Up  of  Early  Latency-Age  Children" 
(1987)  57:2  Amer.  J.  Orthopsychiat.  199  at  p.  210. 
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(iii)  Children  in  Later  Latency  (9-11  years) 

Children  in  this  group  are  distinguishable  from  younger  latency  age  children  in  that  their 
clearest  affective  response  to  divorce  is  anger  directed  at  their  parents.13  Their  fears 
center  around  abandonment  and  a  concern  that  their  needs  will  be  forgotten.  They  have 
a  shaken  sense  of  identity  and  experience  loneliness  and  isolation  related  to  a 
perception  of  divorce  as  a  battle  in  which  they  must  take  sides.14 

(iv)  Adolescents 

Some  adolescents  often  adjust  to  the  family  disruption  better  than  younger  children. 
Adolescents  usually  cope  with  divorce  by  distancing  themselves  from  the  parental 
relationship  and  becoming  more  involved  in  their  own  plans  and  future.  Some 
adolescents  demonstrate  positive  development  in  response  to  divorce  and  are  often 
helpful  to  their  parents  and  younger  siblings  during  this  family  crisis.  On  the  other 
hand,  many  adolescents  feel  a  sense  of  betrayal  by  the  divorce.  Some  will  angrily 
disengage  from  the  family  and  engage  in  anti-social  behaviour  or  become  depressed 
and  withdraw  from  peers  and  family.  For  most  adolescents,  the  main  concern  is  their 
own  future.  Sn  particular,  they  often  worry  about  how  the  marital  failure  will  affect  their 
own  ability  to  have  a  good  marriage  or  possibly  their  ability  to  go  to  college.15 

(b)  LO^O-TERIi  EFFECTS 

Wallerstein  and  Kelly’s  longitudinal  study  shows  that  children’s  feelings  of  anger, 
sadness,  and  anxiety  last  for  many  years  after  the  divorce,  i.e.  five  years  later,  25% 


13  J.S.  Wallerstein  and  J.B.  Kelly,  "The  Effects  of  Parental  Divorce:  Experiences  of  the  Child  in  Later 
Latency"  (1976)  46:2  Amer.  J.  Orthopsychiat.  256  at  p.  260. 

14  Ibid.,  at  pp.  262-264. 

15  E.  Teyber,  Helping  Children  Cope  with  Divorce  (Lexington  Books,  1992)  at  p.  13. 
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were  adjusting  well,  50%  were  adjusting  marginally,  and  25%  had  serious  adjustment 
problems.16  Although  the  differences  found  were  small,  adults  who  experienced 
parental  divorce  as  children  had  lower  levels  of  psychological  well-being  and  marital 
quality  than  did  adults  from  intact  families.17  The  relative  gain  of  the  educational 
attainment  of  mothers  is  Sower  for  those  who  have  experienced  parental  divorce  and  the 
probability  of  marrying  is  lower,  and  of  divorcing,  higher.18 

(C)  PARENTAL  CONFLICT 

The  literature  strongly  supports  the  view  that  post-divorce  parental  conflict  is  a 
significant  predictor  of  children’s  adjustment  to  divorce,  particularly  over  the  long  term. 
There  is  some  consensus  that  it  is  the  ongoing  parental  conflict  and  not  simply  the 
change  in  family  structure  which  has  the  most  negative  impact  on  the  child.19 

C.  THE  IMPACT  OF  COMPETING  RELIGIONS  ON  CHILDREN 

There  is  a  very  small  body  of  literature  on  this  topic  particularly  in  the  post-divorce 
context.  For  example,  one  source  refers  to  exposure  to  two  religions  only  in  an  intact 
family  setting,  stating  that  a  child  should  have  one  primary  religious  training  and  that 
interfaith  teaching  will  only  be  successful  if  there  is  mutual  respect  between  the 


16  Supra ,  note  9  at  pp.  177-178. 

17  P.R.  Amato  and  A.  Booth,  "Consequences  of  Parental  Divorce  and  Marital  Unhappiness  for  Adult  Well- 
Beings"  (1991)  69:3  Social  Forces  895  at  p.  909;  and 

P.R.  Amato  and  B.  Keith,  "Parental  Divorce  and  Adult  Well-Being:  A  Meta-analysis"  (1991)  53  J.  of 
Marriage  and  the  Family  43  at  p.  56. 

18  V.M.  Keith  and  B.  Finlay,  "The  Impact  of  Parental  Divorce  on  Children's  Educational  Attainment,  Marital 
Timing,  and  Likelihood  of  Divorce"  (1988)  50  J.  Marriage  and  Family  797  at  p .807. 

19  J.R.  Johnston  et  al . ,  "Ongoing  Postdivorce  Conflict:  Effects  on  Children  of  Joint  Custody  and  Frequent 
Access"  (1989)  59:4  Amer.  J.  Orthopsychiat.  576  at  p.  588. 
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parents.20  In  the  case  of  Elbazv.  Elbaz ,21  the  custodial  father,  an  observant  Orthodox 
Jew,  alleged  that  the  mother,  a  convert  from  Catholicism  to  Judaism,  was  not  as  devout 
when  she  was  exercising  access  with  their  two  children.  The  clinical  psychologist  in 
evidence  said: 

...children  generally  are  able  to  cope  well  with  parents  having  different 
values  so  long  as  the  parents  respect  each  other  and  the  children  do  not 
through  loyalty  conflicts  end  up  in  the  middle  of  something  that  becomes 
quite  splitting  for  them.22 


In  another  reference,  the  authors  state  that  exposure  to  a  duality  of  religious  training 
may  not  be  harmful  to  a  child: 


...exposing  a  child  to  more  than  one  religion  in  the  various  households 
to  which  she  is  attached  does  not  by  itself  cause  her  emotional  stress  or 
identity  confusion.23 


However,  the  authors  go  on  to  say  that  a  child  will  only  adapt  if  there  is  an  agreement 
by  the  parents  about  the  religious  patterns  in  their  households.  In  fact,  as  might  be 
expected,  the  authors  suggest  that  exposure  to  two  religions  in  the  post  divorce  context 
can  have  a  more  adverse  effect  on  the  child  than  in  the  intact  family  situation. 
Religious  differences  that  the  child  could  integrate  when  the  family  was  together  may 
become  polarized  after  divorce  and  cause  the  child  to  experience  a  heightened  loyalty 
conflict.  This  "double  exposure"  to  religion  is  likely  to  harm  the  emotional  health  of  a 
child  of  divorce  when  the  two  religions  are  presented  as  mutually  exclusive  polar 
opposites  or  where  it  is  used  as  a  method  of  criticizing  and  undermining  the  authority 

20  R.A.  Rosenberg,  et  al.,  Happily  Intermarried  (MacIVli Ilian  Publishing  Co.,  1988). 

21  16  R.F.L.  (2d)  336  (S.C.O.). 

22  Ibid ,  at  p.  349. 


23 


Supra ,  note  5  at  p.  298. 
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of  the  other  parent.24  Cases  in  this  area  which  proceed  to  litigation  contain  one  or 
both  of  these  characteristics. 

D.  CANADA 

(a)  JUDICIAL  INTERVENTION 

Unless  it  can  be  shown  to  be  contrary  to  the  best  interests  of  their  children,  decisions 
made  by  parents,  including  those  about  religious  upbringing,  will  not  be  lightly 
interfered  with  by  Canadian  courts.  In  Appleby  v.  Appleby ,25  Mr.  Justice  Walsh,  then 
of  the  Supreme  Court  of  Ontario,  said: 

Clearly,  this  religious  issue  must  be  faced  squarely  and  decisions  made. 

That  decision. ..should  be  made  by  the  parties  themselves  and  by  their 
children  and  only  by  the  court  as  a  very  last  resort.26 


Similarly,  in  Bateman  v.  Bateman,21  the  Alberta  Supreme  Court  remarked  on  the 
judicial  reluctance  to  make  determinations  involving  the  religious  upbringing  of  children: 


In  all  English  speaking  countries  there  is  freedom  of  worship  and  the 
courts  are  reluctant  to  interfere  with  such  freedom  by  order.  When 
parents  are  living  together  with  their  children  they  are  apparently 
expected  to  decide  this  question  for  themselves.  Only  when  the  parents 
are  separated  and  agreement  between  them  is  impossible  will  the  Court 


24  Ibid.,  at  pp.  300-302. 

25  21  R.F.L.  (3rd)  307  (S.C.O.). 

26  Ibid.,  at  p.  315. 

27  (1964)  45  D.L.R.  (2d)  266  (Alta.  S.C.). 
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give  directions  as  to  religious  upbringing,  almost  always  as  an  incident 
to  custody.28 

In  Young  v.  Young ,  Madame  Justice  L’Heureux-Dube  commented: 


It  is  probably  safe  to  say  that  in  the  ’best  case’  scenario,  courts  would 
prefer  to  avoid  orders  which  touch  on  peoples’  beliefs  and  religion,  as 
few  issues  are  more  likely  to  evoke  the  passions  of  both  the  parties  and 
the  wider  community. 

However,  it  must  be  remembered  that  courts  are  only  called  to  adjudicate 
such  issues  when  the  differences  between  the  parties  themselves  have 
become  irreconcilable.  At  this  point,  courts  have  no  choice  but  to 
resolve  the  matter  according  to  the  best  interests  of  the  child.29 


(b)  JUDICIAL  RESTRICTIONS  ON  RELIGIOUS  PRACTICE: 
YOUNG  v.  YOUNG  AND  P.(D.)  v.  S.(C.) 


When  parents  are  unable  to  agree  about  their  children’s  religious  upbringing  and  certain 
religious  practices  are  alleged  to  have  an  adverse  affect  upon  them,  courts  may  impose 
restrictions  on  a  parent’s  involvement  with  their  children.  Most  of  the  case  law  referred 
to  in  this  paper  concerns  just  such  restrictions.  Two  examples  are  the  cases  of  Young 
v.  Young  and  P.(D.)  v.  S.(C.)  which  had  similar  facts  and  were  heard  concurrently 
before  the  Supreme  Court  of  Canada  in  1993.  So  both  cases  the  custodial  mothers 
sought  orders  restricting  the  participation  of  the  children  in  the  religious  activities  of  the 
non-custodsal  fathers.  The  fathers  were  both  Jehovah’s  Witnesses;  the  mother  in  P.(D.) 
v.  S.(C.)  was  Catholic;  organized  religion  was  not  important  to  the  mother  in  Young  but 
she  wanted  the  children  to  be  raised  within  the  United  Church.  In  both  cases  the  trial 
court  imposed  restrictions  on  the  fathers’  religious  activities  with  their  children. 


28  Ibid.,  at  p.  273. 


29 


Supra ,  note  3  at  p.  253. 
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In  P.(D.)  v.  S.(C.),  it  was  held  the  father  could  teach  his  three  and  a  half  year  old 
daughter  the  tenets  of  the  Jehovah’s  Witness  faith  but  he  did  not  have  the  right  to 
"indoctrinate"  her  with  the  precepts  and  religious  practices  of  Jehovah  Witnesses  or 
involve  her  in  church  related  activities  suGh  as  demonstrations,  ceremonies,  conferences 
or  door-to-door  canvassing  until  the  child  was  capable  of  deciding  which  religion  she 
wished  to  adopt.  A  majority  of  the  Quebec  Court  of  Appeal  upheld  the  imposed 
restrictions.  The  decision  was  affirmed  by  a  majority  of  the  Supreme  Court  of  Canada. 
Although  the  "swing"  members  of  the  court,  Justices  Cory  and  lacobucci,  would  not  have 
imposed  the  restrictions,  they  were  loathe  to  interfere  with  the  trial  judge’s  discretionary 
power,  who  inter  alia,  found  that  the  visits  with  the  father  had  been  somewhat 
disturbing  to  the  child. 

In  Young,  the  father  was  ordered  not  to  discuss  the  Jehovah’s  Witness  religion  with  his 
three  daughters,  ages  eleven,  ten  and  three.  He  was  also  prevented  from  taking  them 
to  any  religious  services,  canvassing,  meetings,  or  exposing  them  to  religious 
discussions  with  third  parties  without  their  mother’s  prior  written  consent.  A  majority 
of  the  B.C.  Court  of  Appeal  struck  down  the  restrictions.  A  majority  of  the  Supreme 
Court  of  Canada  dismissed  the  appeal.  The  court  found  that  while  it  may  be  appropriate 
to  prohibit  an  access  parent  from  undermining  the  religious  decisions  made  by  the 
custodial  parent,  the  curtailment  of  conversation  between  parents  and  children  would 
rarely  be  in  the  best  interests  of  the  children.  The  decision  by  Justices  Cory  and 
lacobucci,  again  the  "swing"  members  of  the  court,  was,  in  part,  due  to  the  father’s 
undertaking  to  the  B.C.  Court  Appeal  that  he  would  not  take  the  children  to  religious 
services  and  on  his  proselytizing  activities. 

Although  both  cases  raise  important  constitutional  considerations,  the  Supreme  Court 
addresses  the  best  interests  of  the  child  test  in  great  depth  and  with  quite  differing 
perspectives. 
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(c)  THE  BEST  INTERESTS  OF  THE  CHILD  TEST 


(i)  The  Best  Interests  Test:  The  Legal  Standard 

The  best  interests  of  the  child  test  is  the  foundation  of  contemporary  family  law  in 
resolving  custody  and  access  disputes.  Historically,  custody  and  access  orders  were 
determined  by  various  statutory  and  common  law  principles.  Today,  federal  and 
provincial  legislation  afford  greater  clarity  by  stating  that  in  custody  and  access  cases 
the  only  governing  consideration  is  the  best  interests  of  the  child.  Section  16(8)  of  the 
Divorce  and  Corollary  Relief  Acf°  states: 

S.16(8)  In  making  an  order  under  this  section,  the  court  shall  take 
info  consideration  only  the  best  interests  of  the  child  of  the 
marriage  as  determined  by  reference  to  the  condition, 
means,  needs  and  other  circumstances  of  the  child. 


The  Ontario  Children’s  Law  Reform  Act  ( C.L.R.A.f 1  states: 


S.24(1)  The  merits  of  an  application  under  this  Part  in  respect  of 
custody  of  or  access  to  a  child  shall  be  determined  on  the 
basis  of  the  best  interests  of  the  child. 


Article  33  of  the  Civil  Code  of  Quebec32  states: 


Art.  33  Every  decision  concerning  a  child  shall  be  taken  in  light  of 
the  child’s  interests  and  the  respect  of  his  rights... 


30  R.S.C.,  1985,  C.3  (2nd  Supp). 

31  R.S.O.  1990,  c.C.12. 


32 


S.Q.  1991,  C.  64  (Bill  125  Civil  Code  of  Quebec). 


11 


By  including  "rights"  into  this  Article,  the  Civil  Code  goes  even  further  than  either  the 
Divorce  Act  and  the  C.L.R.A .  in  articulating  a  strong  child  focused  approach  to 
custody/access  determinations. 


Elbaz  v.  Elba?3  refers  to  the  English  case  of  Re  K  ( Minors /4  in  which  Sir  John 
Pennycuick  states: 


A  judge,  when  deciding  what  is  best  for  the  welfare  of  a  child,  must  take 
into  account  all  the  particular  circumstances  relevant  to  that  child.  I  do 
not  doubt  that  these  circumstances  may  include  the  religious  and  ethical 
views  prevailing  in  the  environment  in  which  the  family  moves,  in  so  far 
as  these  affect  the  child.  This  may  indeed  be  a.. .factor. ..in  reaching  the 
decision;  and  in  the  end  the  judge  has  that  single  decision  to  make, 
namely:  What  is  best  for  the  welfare  of  the  child?35 


In  Sullivan  v.  Fox,36  the  Prince  Edward  Island  Supreme  Court  stated  the  applicable  test: 

The  overriding  criterion  which  the  court  must  apply  in  custody  cases  is: 

What  is  in  the  best  interests  of  the  child?  What  constitutes  those  best 
interests  must  be  taken  to  include  not  only  the  physical  development  of 
the  child,  but,  as  well,  its  spiritual,  emotional,  mental  and  character 
development,  as  well  as  the  environment  of  its  upbringing.37 


In  upholding  the  validity  of  the  best  interests  test,  the  Supreme  Court  of  Canada,  in  King 
v.  Low 30  held: 


33  Supra ,  note  21  at  pp.  348-349. 

34  [1977]  2  W.L.R.  33  (C.A.). 

35  Ibid.,  at  p.  43. 

36  38  R.F.L.  (2d)  293.  (P.E.I.S.C.) 

37  Ibid.,  at  p.  201. 


38 


[19851  1  S.C.R.  87. 
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...the  dominant  consideration  to  which  all  other  considerations  must 
remain  subordinate  must  be  the  welfare  of  the  child.  This  is  not  to  say 
that  the  question  of  custody  will  be  determined  by  weighing  the  economic 
circumstances  of  the  contending  parties.  The  matter  will  not  be 
determined  solely  on  the  basis  of  the  physical  comfort  and  material 
advantages  that  may  be  available  in  the  home  of  one  contender  or  the 
other.  The  welfare  of  the  child  must  be  decided  on  a  consideration  of 
these  and  all  other  relevant  factors,  including  the  general  psychological, 
spiritual  and  emotional  welfare  of  the  child.  It  must  be  the  aim  of  the 
court,  when  resolving  disputes  between  rival  claimants  for  the  custody  of 
a  child,  to  choose  the  course  which  will  best  provide  for  the  healthy 
growth,  development  and  education  of  the  child  so  that  he  will  be 
equipped  to  face  the  problems  of  life  as  a  mature  adult.  Parental  claims 
must  not  be  lightly  set  aside,  and  they  are  entitled  to  serious 
consideration  in  reaching  any  conclusions.  Where  it  is  clear  that  the 
welfare  of  the  child  requires  it,  however,  they  must  be  set  aside.39 


In  Young,  L’Heureux-Dube  J.  indicated  that  this  passage  from  King  v.  Low  is  as 
applicable  in  the  context  of  an  access  case  as  it  is  in  a  custody  dispute.40 


(ii)  The  Harm  Test 


It  is  important  to  understand  that  much  of  the  literature  and  extensive  body  of  case  law 
dealing  with  custody/aocess  cases  involving  religion  usually  frame  the  issue  in  terms 
of  any  existing  or  prospective  harm  to  a  child  by  exposure  to  conflicting  religious 
beliefs.  This  should  be  distinguished  from  the  effects  on  children  of  certain  religious 
beliefs  and  practices  held  by  a  mother  or  father  which  may  adversely  affect  their  ability 
to  parent  (this  matter  will  be  discussed  later  in  this  paper). 


9  Ibid.,  at  p.  101. 


40 


Supra ,  note  3  at  p.  232. 
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In  Barrett  v.  Barrett,"  the  Newfoundland  Supreme  Court  provides  an  example  of  the 
traditional  characterization  of  the  issue: 

...where  there  is  no  evidence  that  actual  harm  has  resulted  or  would 
result  to  any  of  the  children  of  the  marriage,  the  differing  religious 
beliefs  of  the  mother  and  children  and  the  practice  by  the  mother  of  her 
religious  beliefs  are  not  considerations  material  to  deciding  which  parent 
will  best  afford  the  future  welfare  of  the  three  children.  There  is  no  such 
evidence  before  me. 


The  Ontario  Divisional  Court  in  Hockey  v.  Hocke /2  similarly  interpreted  the  state  of  the 
law: 

In  our  view  there  was  no  evidence  before  the  court  to  show  that  exposure 
to  two  religions  would  be  harmful  to  5-year-old  twins.  In  the  absence  of 
compelling  evidence  that  the  sharing  of  religious  beliefs  and  practices  by 
the  access  parent  with  the  child  or  that  the  exposure  to  two  religions  is 
contrary  to  the  best  interest  of  the  child,  the  Divorce  Act  must  be 
interpreted  in  a  way  compatible  with  the  fulfilment  of  constitutional 
rights,  including  the  freedom  of  religion  of  the  access  parent.43 


In  removing  the  restrictions  imposed  by  the  trial  judge  on  the  exercise  of  access  by  the 
non-custodial  father,  a  Jehovah’s  Witness,  the  majority  of  the  court  in  the  British 
Columbia  Court  of  Appeal  in  Young",  relied  upon  the  Hockey  decision  in  advancing  the 
harm  test: 

I  have  reviewed  the  evidence  which  was  offered  in  support  of  those 
restrictions.  In  my  view  it  fell  far  short  of  establishing  that  any  real  harm 
would  befall  the  children  from  Mr.  Young  s  exercise  of  his  fundamental 
freedom  to  teach  and  disseminate  his  religious  beliefs  to  them.  No  such 
harm  was  diagnosed  or  anticipated  by  either  of  the  expert  witnesses 


41  18  R.F.L.  (3rd)  186  (Nfld.  S.C.). 

42  21  R.F.L.  (3rd)  105  (Ont.  Div.  Ct.). 

43  Ibid.,  at  p.  106. 


44 


29  R.F.L.  (3rd)  113  (B.C.C.A.). 
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which  the  trial  judge  found  to  be  credible.  Nor  did  the  evidence  establish 
that  the  conflict  in  the  religious  beliefs  of  the  parents  was  causing,  or 
was  likely  to  cause  such  harm.45 


(iii)  An  Analysis  of  "Harm8’  to  Children  of  Religious  Beliefs  and  Practices 

Although  the  Supreme  Court  of  Canada  in  both  Young  and  P.(D.)  v.  S.(C.)  accepted  the 
best  interests  test  in  determining  custody,  access  and  the  incidents  thereto,  there  was, 
a  significant  dichotomy  of  thought  about  the  definition  of  best  interests.  Madame 
Justice  McLachlin,  included  a  harm-based  analysis  as  part  of  the  best  interest  test.  She 
concluded  that  on  the  facts  of  these  two  cases,  the  evidence,  which  showed  little  or  no 
harm  to  the  child/ren,  was  not  sufficient  to  displace  the  presumed  benefit  of  full 
interaction  with  the  non-custodia!  fathers: 


...in  some  cases  the  risk  of  harm  may  be  a  factor  to  be  considered  in 
determining  what  is  in  the  child’s  best  interests.  For  example,  where 
limits  on  access  relate  to  the  quality  of  the  access--what  the  access 
parent  may  say  or  do  with  the  child--the  question  of  harm  may  become 
highly  relevant.  Given  the  interest  of  the  child  in  coming  to  know  his  or 
her  access  parent  as  fully  as  possible,  judges  may  well  be  reluctant  to 
impose  limits  on  what  the  access  parent  may  say  or  do  with  the  child  in 
the  absence  of  some  evidence  suggesting  that  the  activity  may  harm  the 
child.  The  legal  test  is  not  harm;  the  Divorce  Act  makes  this  clear. 
However,  in  some  circumstances,  the  risk  of  harm  to  the  child  or  the 
absence  thereof  may  become  an  important  factor  to  be  considered.  To 
this  extent  I  agree  with  the  Court  of  Appeal  that,  in  determining  whether 
religious  discussions  and  activities  between  parent  and  child  should  be 
curtailed,  it  may  well  behoove  the  judge  to  enquire  whether  the  proposed 
conduct  poses  a  risk  of  harming  the  child. 

...it  will  generally  be  relevant  to  consider  whether  the  conduct  in 
question  poses  a  risk  of  harm  to  the  child  which  outweighs  the  benefits 


45 


Ibid.,  at  p.  220. 
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of  a  free  and  open  relationship  which  permits  the  child  to  know  the 
access  parent  as  he  or  she  is.46 

Madame  Justice  L’Heureux-Dube  takes  a  diametrically  opposing  view  of  the  definition 
of  the  best  interest  test  in  both  Young  and  P.(D.)  v.  S.(C.).  She  strongly  adopts  the 
position  that  the  best  interests  test  is  focused  on  the  needs  of  a  child  rather  than  the 
rights  of  parents  and  that  the  Divorce  Act,  the  Civil  Code  of  Quebec  and  the  common  law 
support  this  perspective.  In  concluding  that  the  trial  judgments  restricting  the  fathers’ 
religious  activities  with  their  children  were  warranted,  L’Heureux-Dube  J.  unequivocally 
rejects  the  harm-based  analysis  as  articulated  by  McLachlin  J.: 


It  is  clear  that  the  proposed  [harm]  test  falls  far  short  of  protecting  the 
best  interests  of  the  child,  as  it  may  well  be  impossible  to  demonstrate 
the  high  level  of  harm  the  test  envisions  in  many  cases  even  where  there 
are  real  concerns  for  the  welfare  of  the  child.  It  is  unrealistic  to  expect 
that  the  accumulated  evidence  of  ill  effects  engendered  by  separation  or 
divorce  will  be  immediately  or  readily  demonstratable  to  a  court  as,  in 
the  usual  case,  custody  decisions  are  made  shortly  after  separation. 
However  this  does  not  mean  that  such  concerns  should  therefore  be 
readily  dismissed.  Rather,  judges  must  exercise  their  discretion  in  order 
to  prevent  harm  to  the  child,  rather  than  merely  to  identify  or  establish 
its  presence  after  the  damage  is  done. 

I  would  also  point  out  that  to  adopt  the  harm  test  would  be  a  regression 
back  to  the  era  when  the  interests  of  the  child  were  subjugated  to  those 
of  the  parents.  Despite  the  fact  that  the  test  purports  to  further  the  best 
interests  of  the  child  by  promoting  unfettered  contact  between  non¬ 
custodial  parents  and  their  children,  in  reality  the  test  subordinates  the 
best  interests  of  children  to  a  presumptive  right  of  the  non-custodial 
parent  to  unrestricted  access.47 


In  P.(D .)  v.  S.(C.),  L’Heureux-Dube  J.  added  to  her  comments  in  Young  by  stating: 


46  Supra ,  note  3  at  pp.  272-273. 


47 


Ibid.,  at  pp.  246-247. 
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...waiting  for  harm  to  occur,  which  is  essentially  the  theory  of  harm,  is 
not  only  contrary  to  the  child’s  best  interests  but  puts  the  burden  on  the 
child  and  places  the  emphasis  a  posteriori  rather  than  a  priori ,  which 
definitely  distorts  the  purpose  of  [the]  Civil  Code  provisions,  which  are 
designed  specificaSSy  to  avoid  subjecting  the  child  to  harm.  It  is  the 
child. ..who  should  always  be  the  focus,  not  the  interests  or  needs  of  the 
parents.  It  is  the  parents  who  have  the  duty  of  providing  for,  protecting 
and  promoting  their  children’s  best  interests.48 


It  is  submitted  that  despite  the  frequency  with  which  it  is  referred  to  by  courts,  the  harm 
test  is  not  the  applicable  standard.  Although  it  is  not  entirely  clear  from  the  judgments, 
it  appears  that  in  Young  and  P.(D,)\i .  S.(C.),  a  majority  of  the  Justices  of  the  Supreme 
Court  of  Canada  do  not  accept  Mclachlin’s  J.  harm-based  analysis  and  prefer,  instead, 
a  best  interests  test,  along  the  lines  articulated  by  L’Heureux-Dube  J.,  which  governs 
ail  determinations  regarding  child  custody  and  access. 


In  Young ,  L’Heureux-Dube  J.  concludes  her  remarks  on  the  best  interests  test  by 
eloquently  stating: 


The  best  interests  of  the  child  must  be  approached  from  a  child-centred 
perspective.  It  is  not  simply  the  right  to  be  free  of  significant  harm.  It 
is  the  right  of  the  particular  child  in  question  to  the  best  possible 
arrangements  in  the  circumstances  of  the  parties,  taking  into 
consideration  the  wide  spectrum  of  factors  which  may  affect  the  child’s 
physical,  spiritual,  moral  and  emotional  well-being  and  the  milieu  in 
which  the  child  lives.49 


48  Supra,  note  4  at  p.  314. 


49 


Supra,  note  3  at  p.  258. 
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(d)  CHILDREN’S  VIEWS  AND  PREFERENCES 

As  children  grow  older,  their  views  and  preferences,  where  ascertainable,  are 
considerations  the  court  takes  into  account  in  arriving  at  determinations  regarding 
custody/access  disputes.  Article  33  of  the  Civil  Code  of  Quebec  includes  both  a  child’s 
age  and  rights  as  factors  to  be  considered  in  deciding  the  interests  of  the  child. 

The  C.L.R.A 50  in  Ontario  also  includes  a  provision  for  a  child’s  wishes  to  be 
considered: 

S.24(2)  Sn  determining  the  best  interests  of  a  child  for  the 
purpose  of  an  application  or  motion  under  this  Part 
in  respect  of  custody  of  or  access  to  a  child,  a 
court  shall  consider  ai!  the  child’s  needs  and 
circumstances,  including, 

(b)  the  child’s  views  and  preferences,  if  they  can 
reasonably  be  ascertained. 

In  Ontario,  one  of  the  methods  for  ascertaining  a  child’s  wishes  is  through  Official 
Guardian  counsel  being  appointed  to  provide  independent  legal  representation  for  the 
child. 

It  is  trite,  but  important  nonetheless,  to  say  that  children  also  have  constitutional  rights 
protected  under  the  Charter.  Certainly,  in  a  matter  as  important  as  conflicting  parental 
views  concerning  religious  training,  the  wishes  of  mature  children  should  be  considered. 
In  Young,  McLachlin  J.  cites  the  Supreme  Court  of  Canada’s  previous  decision  in  R.  v. 
Big  M.  Drug  Mart  Ltd.5'  and  states: 


R.S.O.  1990,  C.C.  12. 


51 


(1985)  18  D.L.R.  (4th)  321  (S.C.C.). 
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The  vulnerable  situation  of  the  child  heightens  the  need  for  protection;  if 
one  is  to  err,  it  should  not  be  in  favour  of  the  exercise  of  the  alleged 
parental  right,  but  in  favour  of  the  interests  of  the  child.  An  additional 
factor  which  may  come  into  play  is  the  ‘parallel  right’  of  others  referred 
to  by  Dickson  J.,  ‘to  hold  and  manifest  beliefs  and  opinions  of  their 
own’.52 


Although  the  B.C.  Court  of  Appeal  decided  in  favour  of  Mr.  Young’s  right  to  teach  his 
religious  beliefs  to  his  three  daughters,  aged  eleven,  ten  and  three,  Wood  J.A.  held  that 
one  of  the  limitations  to  the  exercise  of  this  freedom  is  the  consent  of  the  child  to 
participate  in  the  training  process: 


The  consent  of  the  child  is  required  because. ..the  freedom  of  religion 
guaranteed  to  ail  of  us  does  not  include  the  right  to  force  our  religious 
views  upon  anyone.  The  consent  required  is  the  consent  of  the  child, 
because  the  power  of  consent,  if  exercised  by  the  other  parent,  would 
most  likely  be  exercised  in  a  manner  inconsistent  with  the  access 
parent’s  freedom  of  religion.53 


Both  of  the  older  girls  wrote  letters  to  the  trial  judge  evidencing  the  fact  that  they  felt 
frustrated  by  being  forced  to  participate  in  the  activities  of  the  Jehovah  Witness  faith 
while  on  access  with  their  father.  The  Court  of  Appeal’s  decision  in  Young  respected 
the  wishes  of  the  two  older  girls  not  to  participate  in  the  practice  of  their  father’s 
religion. 


52  Supra ,  note  3  at  p.  274. 


53 


Supra ,  note  44  at  p.  216. 
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(e)  COMPETING  PARENTAL  RELIGIOUS  BELIEFS 


One  of  the  principles  in  the  case  law  is  that  the  courts  wili  not  prefer  one  religion  over 
another.  In  Irmertv.  Irmert ,54  the  Alberta  Court  of  Appeal  stated: 


The  law  is  clear  that  the  court  must  be  neutral  on  religious  disputes,  and 
a  parent  cannot  be  found  unfit  for  custody  simply  because  of  his  or  her 
religious  beliefs  and  practice.  On  the  other  hand,  the  duty  of  a  parent  to 
a  child  can  include  the  duty  to  refrain  from  the  insensitive  assertion  of 
religious  beliefs  in  circumstances  where  the  child  otherwise  would  suffer 
serious  psychological  harm. 55 


In  Sullivan  v.  Fox ,  the  P.E.I.  Supreme  Court  made  the  following  comments  in  a  case 
involving  three  children  whose  mother  was  a  Jehovah’s  Witness  and  father  was  a 
Roman  Catholic: 

What  the  court  is  being  asked  to  decide  is  that. ..the  tenets  of  one  faith 
are  more,  or  less,  in  the  best  interests  of  a  child  than  that  of  another 
faith.  In  my  view,  this  is  not  a  proper  function  of  a  court.  There  may  be 
exceptions  to  this,  where,  for  example  if  one  can  imagine  it,  a  practice 
of  a  particular  faith  might  entail  some  form  of  physical  abuse,  active 
neglect,  or  immorality  with  respect  to  children.  But  short  of  something 
of  this  bizarre  nature,  the  court  should  not  interject  itself  between  any 
parent  and  his  God,  having  regard  to  the  manner  in  which  he  elects  to 
serve  Him  and  to  have  his  children  serve  Him  as  well  as  the  implications 
thereof.  Otherwise  the  potential  for  mischief  is  without  limit.56 


54  (1984)  54  A.R.  342  (Alta.  C.A.). 

Ibid.,  at  p.  342. 


56 


Supra,  note  36  at  pp.  298-299. 
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The  possible  harm  to  children  mentioned  in  Sullivan  of  following  certain  religious 
beliefs  must  be  distinguished  from  a  harm  test.  As  indicated  earlier,  the  court  in 
Sullivan  explicitly  used  the  best  interests  test  in  its  determination. 


In  Young,  IVladame  Justice  L’Heureux-Dube  added: 

...it  has  long  been  a  tenet  of  the  common  law  that  courts  will  not  prefer 
one  religion  over  another  in  the  adjudication  of  custody  disputes. ..Nor  is 
a  court  authorized  to  dictate  to  a  parent  his  or  her  religious  philosophy 
....  Decisions  regarding  custody  and  access  must  not  be  based  on  the 
parent’s  faith,  whether  or  not  that  religion  is  that  of  the  majority. 
However,  the  religion  of  the  parties  may  be  relevant  as  one  of  the 
circumstances  to  be  assessed  along  with  all  the  others  in  the 
determination  of  the  best  interests  of  the  child,  as  it  is  in  this  case.  In 
instances  where  there  is  conflict  over  religion,  it  is  important  to 
emphasize  that  the  court  is  not  engaged  in  adjudicating  a  "war  of 
religion"  nor  are  the  religious  beliefs  of  the  parties  themselves  on  trial. 
Rather,  as  courts  have  often  recognized,  it  is  the  manner  in  which  such 
beliefs  are  practised  together  with  the  impact  and  effect  they  have  on  the 
child  which  must  be  considered.57 


In  Voortman  v.  S /oortmaif*,  the  Ontario  Court  of  Appeal  considered  the  custody  of  two 
boys,  ages  eight  and  six.  The  Appellant  mother  had  recently  (1990)  been  baptized  as 
a  Jehovah’s  Witness  and  the  Respondent  father  was  a  lifelong  member  of  the  Dutch 
Reformed  Church.  Prior  to  trial,  pursuant  to  an  interim  order,  the  father  had  custody 
of  the  older  boy  (then  age  three)  and  the  mother  had  custody  of  the  younger  boy  (then 
age  one)  with  each  parent  having  liberal  access  to  the  other  child. 

The  Ontario  Court  of  Appeal  referred  to  IVladame  Justice  L’Heureux-Dube’s  comments 
in  concluding  that  neither  the  trial  judge  nor  the  psychological  assessors  were  preferring 
one  religion  over  the  other.  The  assessment,  upon  which  the  trial  judge  relied,  did, 


Supra,  note  3  at  p.  252. 
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however,  conclude  that  the  father’s  roots  and  connection  to  his  church  "was  a  factor  in 
a  wider  context  contributing  to  "stability  for  the  children."  This  case  is  significant 
because  of  the  court’s  examination  of  the  traditional  roots  and  religious  upbringing  of 
the  respective  parents. 

(f)  PARENTAL  DECISION-MAKING  OVER  CHILDREN  S  RELIGIOUS  UPBRINGING 

Upon  parental  separation,  there  are  different  streams  of  thought  on  how  decisions  are 
made  with  respect  to  the  children’s  religious  upbringing.  The  religious  upbringing  of 
children  during  the  marriage  and  the  role  of  the  custodial  parent  as  the  decision-maker, 
are  the  two  most  important  factors. 

(i)  THE  RELIGION  OF  THE  CHILDREN  DURING  THE  MARRIAGE 

There  are  a  number  of  cases  which  suggest  that  the  religion  in  which  the  children  are 
raised  during  the  marriage  shall  play  a  significant,  if  not  determinative,  role  regarding 
their  religious  upbringing  upon  marriage  breakdown.  One  of  the  important 
considerations  in  the  best  interests  test  is  for  children  to  have  some  degree  of 
consistency  and  stability  in  their  lives  when  their  parents  separate.  To  the  extent  that 
continuity  of  religious  upbringing  contributes  to  the  best  interests  of  a  child,  the  courts 
try  to  maintain  the  religious  tradition  in  which  the  child  has  been,  or  was  intended  to 
be,  raised  by  both  parents. 

In  Bateman  v.  Bateman,™  at  the  mother’s  behest,  the  father  had  agreed  before 
marriage  that  any  children  of  the  marriage  would  be  raised  as  Roman  Catholics.  There 
were  four  children  of  the  marriage,  all  of  whom  were  baptized  and  confirmed  in  Roman 
Catholicism.  The  father  had  previously  been  indifferent  to  religious  matters  but 
subsequently  became  a  Jehovah’s  Witness  and  adamantly  insisted  on  raising  the  four 
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children  in  his  faith.  With  the  exception  of  one  of  the  children  (a  twelve  year  old  boy 
who  testified  that  he  wanted  to  live  with  his  father  and  be  brought  up  as  a  Jehovah’s 
Witness),  the  court  relied,  in  large  part,  on  how  the  children  had  been  raised  during  the 
marriage. 

In  Elbazv.  Elbaz,  an  Orthodox  Jewish  father  had  custody  of  two  children  aged  ten  and 
six.  The  mother  converted  from  Catholicism  to  Judaism  and  upon  marriage  breakdown 
maintained  her  Jewish  faith.  The  father  wanted  his  children  to  strictly  observe  the 
practices  of  Orthodox  Judaism  when  their  mother  was  exercising  access  to  them.  The 
court  ordered  that  the  father  have  custody  of  the  children,  primarily  because  of  the 
manner  in  which  the  children  were  raised.  The  court  held: 

...the  children  have  been  raised  by  the  parties  in  the  Orthodox  Jewish 
way  of  life.  In  my  judgment,  it  is  in  their  best  interests  that  they  continue 
to  have  that  upbringing.60 


In  Gauci  v.  Gauci ,61  the  father,  who  had  interim  custody,  came  from  a  religious 
Catholic  family  who  were  very  involved  with  his  three  year  old  son.  The  mother  had  no 
strong  religious  beliefs,  had  left  the  marriage  and  was  living  with  another  man.  Again, 
the  court  sought  to  maintain  consistency  and  stability  for  the  child: 

The  main  question  in  the  present  action  is  not  one  of  moral,  intellectual 
or  financial  advantages,  but  whether  Brian  Gauci  should  continue  to 
develop  according  to  the  cultural  and  spiritual  tradition  of  his  father’s 
closely-knit  family  or  whether  he  should  be  uprooted  and  taken  to  a  new 
environment  in  an  effort  to  upgrade  the  quality  of  life.  S  am  satisfied  that 
the  preponderance  of  evidence  points  to  the  future  happiness  and  welfare 
of  the  child  continuing  to  be  served  in  the  environment  of  the  Gauci 
family,  with  its  cultural  and  religious  traditions. 


60  Supra ,  note  21  at  p.  348. 
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...it  is  right  and  proper  that  this  child  should  remain  with  his  father, 
continue  to  receive  religious  training,  attend  Mass  and  that  he  later  he 
sent  to  a  separate  school  as  planned  by  the  father.62 

In  Solomon  v.  Solomon,63  the  mother  converted  from  Catholicism  to  Judaism,  the 
religion  of  the  father.  There  were  two  male  children  of  the  marriage,  aged  six  and 
three.  Upon  marriage  breakdown  the  mother  reverted  back  to  Catholicism  and,  against 
the  father’s  wishes,  began  to  raise  the  children  as  Catholics.  In  deciding  that  it  is  in 
the  best  interests  of  the  two  children  of  the  marriage  that  they  be  exposed  to  both 
religions  and,  as  the  father  had  requested,  celebrate  bar  mitzvahs  as  each  reached 
thirteen  years  of  age,  the  Nova  Scotia  Supreme  Court  held: 

[The  wife’s]  conversion  to  Judaism  immediately  before  marriage 
apparently  led  the  husband  to  believe  that  any  children  born  of  the 
marriage  would  be  brought  up  in  that  faith.64 


In  Skubovius\i.  Skubovius,66  the  children  were  raised  in  a  Roman  Catholic  environment 
in  rural  Manitoba.  Upon  separation  the  mother  moved  with  the  children  to  Winnipeg 
and  had  a  relationship  with  a  man  who  frequently  would  stay  with  her  and  the  children. 
In  a  rather  strident  statement,  the  court  addressed  the  need  for  continuity  for  the 
children: 

...I  do  not  believe  that  these  children  who  were  brought  up  in  a  strongly 
orientated  Catholic  religious  background  should  now  be  exposed  to  the 
life  that  their  mother  has  decided  to  expose  them  to.  Physical  conditions 
are  not  the  only  things  that  are  required  in  the  bringing  up  of  the 

62  Ibid.,  at  p.  193  and  195. 

63  100  N.S.R.  (2d)  73  (N.S.S.C.). 

64  Ibid.,  at  p.  81. 

65  1  R.F.L.  (2d)  284  (Man.  Q.B.). 
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children.  Introducing  them  to  an  immoral  atmosphere  which  is  contrary 
to  the  religious  teachings  of  the  church  to  which  they  belong  and  the 
parents  belong  leaves  much  to  be  desired.66 


(ii)  CUSTODIAL  PARENT  AS  DECISION-MAKER  REGARDING 
RELIGIOUS  UPBRINGING 


Historically,  the  parent  vested  with  custody  has  had  the  right  to  make  decisions 
regarding  the  children.  One  of  the  "incidents"  of  custody  is  religious  upbringing.  There 
is  a  body  of  case  law  which  supports  the  custodial  parent  being  given  the  authority  to 
determine  their  children’s  religion.  Gunn  v.  Gunn illustrates  this  line  of  reasoning: 


I  think  if  can  be  taken  as  basic  principle  that  when  one  party  to  a  divorce 
proceeding  is  granted  the  sole  custody  of  the  child  of  the  marriage,  that 
party  is  inherently  vested  not  only  with  the  sole  right,  but  also  the  sole 
responsibility  for  the  care  and  upbringing,  and  education,  including 
religious  instruction  of  the  child.  So  long  as  those  matters  are  being 
adequately  attended  to,  even  though  that  religious  instruction  may  seem 
contrary  to  the  beliefs  held  by  the  other  party,  that  other  party  does  not 
have  the  right  to  interfere.68 


In  Fougere  v.  Fougere,m  the  mother  of  ten  and  eleven  year  old  children  was  the 
custodial  parent  and  a  Roman  Catholic;  the  father  was  a  Jehovah’s  Witness.  When 
exercising  access,  the  father  involved  the  children  in  Jehovah’s  Witness  functions, 
including  door-to-door  canvassing.  The  trial  judge  found  that  the  father’s  conduct  was 
detrimental  to  the  children’s  best  interests  and  restricted  the  father  from  involving  the 


Ibid.,  at  p.  285. 

24  R.F.L.  182  (P.E.i.S.C.). 
Ibid.,  at  p.  185. 
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children  in  religious  activities  and  from  attempting  to  indoctrinate  them  to  his  beliefs. 
The  father  appealed  claiming  that  the  terms  of  the  order  were  too  broad.  The  New 
Brunswick  Court  of  Appeal  held: 


Once  courts  award  custody  they  must,  in  our  view,  support  the  custodial 
parent  in  that  parent’s  reasonable  efforts  to  bring  up  the  children, 
including  the  right  of  the  custodial  parent  to  decide  questions  relating  to 
the  religious  upbringing  of  the  children.70 


In  Young,  the  Supreme  Court  of  Canada  dealt  with  this  issue  in  two  very  different  ways. 
The  opinions  of  Madame  Justice  McLacblin  and  Madame  Justice  L’Heureux-Dube 
provide  contrasting  views  of  the  respective  roles  of  custodial  and  non-custodial  or 
access  parents. 

In  defining  the  rights  and  responsibilities  of  custodial  and  non-custodial  parents, 
McLachlin  J.  adopted  the  reasoning  of  the  majority  of  the  B.C.  Court  of  Appeal  who 
relied  upon  section  16(10)  of  the  Divorce  Act. 

S. 16(10)  In  making  an  order  under  this  section,  the  court  shall  give 
effect  to  the  principle  that  a  child  of  the  marriage  should 
have  as  much  contact  with  each  spouse  as  is  consistent 
with  the  best  interests  of  the  child  and,  for  that  purpose, 
shall  take  into  consideration  the  willingness  of  the  person 
for  whom  custody  is  sought  to  facilitate  such  contact. 

Section  16(10),  referred  to  as  the  "friendly  parent"  provision,  promotes  the  principle  of 
a  child  having  maximum  contact  with  each  parent.  The  majority  in  the  B.C.C.A.  held 
that  the  best  interests  provisions  contained  in  section  16  must  be  applied  in  the  context 
of  the  evolving  roles  of  parents  in  modern  society.  Thus,  in  order  for  a  parent  to  have 
meaningful  contact  with  their  child,  it  would  necessarily  "include  the  opportunity  for  an 
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access  parent  to  whom  a  religious  belief  is  important  to  share  that  belief,  at  least  in  a 
consensual  way,  with  his  or  her  children."71  in  adopting  the  majority’s  reasoning 

McLachSin  J.  characterizes  the  issue  as  follows: 


...for  the  majority  in  the  Court  of  Appeal,  the  prime  concern  was  the  best 
interests  of  the  child.  An  order  for  custody  vests  the  custodial  parent 
with  the  power  to  determine  the  child’s  religious  upbringing,  to  the  extent 
that  this  parent  can  require  the  child  to  observe  a  faith  until  the  age  of 
discretion;  this  is  in  the  child’s  best  Interest  where  the  parents  cannot 
agree.  A  custody  order  does  not,  however,  give  the  custodial  parent  the 
‘right’  to  limit  the  access  parent’s  ability  to  share  his  or  her  religious 
views  with  the  child,  unless  that  is  shown  on  the  evidence  not  to  be  in 
the  child’s  best  interest.  Viewed  thus,  the  notions  of  custody  and  access 
unite  in  a  common  purpose  of  promoting  the  child’s  best  interests.72 


The  opinion  of  SVlcLachlin  J.  reflects  the  majority  view  of  the  Court  both  in  the  Young 
case  and  P.(D.)\i .  S.(C.),  that  where  the  custodial  and  non-custodial  parents  disagree 
over  an  important  issue,  determinations  regarding  the  best  interests  of  a  child  should 
be  made  by  the  judiciary.  Thus,  it  is  open  to  courts  to  receive  evidence  from  both 
parents  regarding  the  religious  upbringing  of  their  children  as  it  relates  to  their  best 
interests. 


L’Heureux-Dube’s  J.  position  on  the  roies  of  separated  or  divorced  parents  is  radically 
different  from  that  expressed  by  SVlcLachlin  J.  L’Heureux-Dube  J.  addresses  this  issue 
at  great  length  in  concluding  that  the  custodial  parent  alone  is  reposed  with  the  right 
to  make  decisions  about  their  children,  including  that  of  religious  upbringing. 
L’Heureux-Dube  J.  states: 

The  power  of  the  custodial  parent  is  not  a  ‘right’  with  independent  value 
which  is  granted  by  courts  for  the  benefit  of  the  parent,  but  is  designed 
to  enable  that  parent  to  discharge  his  or  her  responsibilities  and 


71  Supra ,  note  3  at  p.  278. 
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obligations  to  the  child.  It  is,  in  fact,  the  child’s  right  to  a  parent  who 
will  look  after  its  best  interests.  Indeed,  courts  have  recognized  that 
there  is  no  magic  to  the  parental  tie  and  will,  when  the  best  interests  of 
the  child  warrant,  grant  custody  to  a  third  party... 

...The  need  for  continuity  generally  requires  that  the  custodial  parent 
have  the  autonomy  to  raise  the  child  he  or  she  sees  fit  without 
interference  with  that  authority  by  the  state  or  the  noncustodial  parent, 
as  it  is  the  inability  of  the  custodial  parent  to  sufficiently  protect  those 
interests  which  poses  the  real  threat  to  the  welfare  of  the  child.  A 
custody  award  can  thus  be  regarded  as  a  matter  of  whose  decisions  to 
prefer,  as  opposed  to  which  decisions  to  prefer. 

...The  proposition  is  not  one  of  ‘rights’;  it  is  one  of  duty  and  obligation 
to  the  child’s  best  interests.73 


In  L’Heureux-Dube’s  J.  opinion,  the  majority  in  the  B.C.C.A.  misinterpreted  section 
16(10)  of  the  Divorce  Act  as  providing  a  "right  to  be  consulted"  about  a  child  as  opposed 
to  the  "right  to  know"  the  child,  which  she  says  is  embodied  in  the  Act.  She  goes  on 
to  say: 


The  only  ground  set  out  in  the  Act  on  which  to  contest  a  decision  of  the 
custodial  parent  is  to  show  that  the  decision  is  contrary  to  the  best 
interests  of  the  child.  Courts  in  Canada  have  never  adopted  the  view  that 
the  custodial  parent’s  decisions  are  subject  to  the  approval  of  the  non¬ 
custodial  parent,  and  that  such  disagreements  must  be  resolved  in 
court.74 

It  is  the  view  of  L’Heureux-Dube  J.  that  allowing  custodial  parents  to  make  decisions 
is  inherently  in  the  child’s  best  interests: 


Support  for  the  decisions  of  the  custodial  parent  in  the  discharge  of  his 
or  her  responsibilities  remains  crucial  if  the  child  is  to  flourish.  The 
conferral  of  decision-making  authority  on  the  custodial  parent 


Ibid.,  at  p.  212,  pp.  214-215,  p.  219. 
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acknowledges  and  reflects  the  actual  day-to-day  reality  of  this  task. ..In 
the  face  of  the  enduring  tasks  and  obligations  of  the  custodial  parent, 
courts  must  be  wary  of  any  expansion  of  the  traditional  rights  of  the  non¬ 
custodial  parent.  The  clear  risk  is  that  such  changes  will  simply  reduce 
the  decision-making  power  of  the  custodial  parent,  without  any  parallel 
reduction  in  the  responsibilities.  This  creates  no  benefit,  and  may 
amount  to  pure  disturbance,  both  to  the  women  who,  as  a  rule,  provide 
the  primary  care  and  to  the  children  who  must  function  within  such  a 
regime. 

The  perception  that  upholding  the  authority  of  the  custodial  parent 
emphasizes  the  rights  of  the  parent  at  the  expense  of  the  interests  of  the 
child  misconceives  the  problem.  It  is  precisely  to  ensure  the  best 
interests  of  the  child  that  the  decision-making  power  is  granted  to  the 
custodial  parent,  as  that  person  is  uniquely  situated  to  assess, 
understand,  ensure  and  promote  the  needs  of  the  child.  This,  of  course, 
is  also  consistent  with  the  fact  that  the  custodial  parent  bears  both  the 
legal  obligation  to  care  for  the  child  and  the  legal  liability  for  the  child’s 
acts.75 


While  the  majority  of  the  Supreme  Court  would  leave  the  determination  of  best  interests 
to  the  courts  to  determine,  L’Heureux-Dube  J.  reflects  the  minority  view  which  would 
permit  wide  latitude  to  be  given  to  the  custodial  parent  to  determine  the  best  interests 
of  the  child  and  issues  related  thereto  such  as  religious  upbringing.  In  concluding,  she 
states: 


...the  custodial  parent  remains  the  decision-maker  in  all  aspects  of  the 
child’s  life.  St  is  to  avoid  the  spectre  of  the  child  as  the  field  upon  which 
the  battle  of  competing  parental  rights  is  played  out  that  the  Saw  confirms 
the  authority  of  the  custodial  parent.  This  policy  serves  two  functions:  it 
precludes  such  contests  entirely  and  it  provides  the  necessary  support  to 
the  parent  who  bears  the  responsibility  for  the  child.  The  wisdom  of  this 
approach  lies  in  recognizing  the  ease  with  which  the  interests  of  the  child 
could  be  obscured  or  forgotten  were  the  courts  to  get  into  the  business 
of  parcelling  out  jurisdiction  over  the  emotional,  spiritual  and  physical 
welfare  of  the  child  between  parents  who  no  longer  agree.76 


75  Ibid.,  at  pp.  221-222. 
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These  very  polarized  views  of  the  respective  roles  of  custodial  and  non-custodial  parents 
from  the  nation’s  highest  court  lends  some  confusion  to  this  difficult  area  and  provides 
a  lower  court  judge  with  ample  precedent  to  adopt  either  perspective. 

(g)  EFFECTS  OF  RELIGIOUS  PRACTICE  ON  CHILDREN 

As  has  been  mentioned  earlier,  the  courts  will  not  prefer  one  religion  over  another.  In 
essence,  the  case  law  holds  that  no  person  shall  lose  custody  because  of  their  religious 
beliefs.  However,  under  the  best  interests  test  the  courts  are  quite  prepared  to  hear 
evidence  on  the  effects  of  religious  beliefs  and  practices  on  children. 

In  Struncova  v.  Guay?1  the  mother  of  two  children,  aged  three  and  four,  was  actively 
involved  in  the  Jehovah’s  Witness  faith  and  took  the  children  to  church  meetings  and 
on  door-to-door  canvassing.  The  court  found  that  the  mother  provided  excellent  child 
care.  In  deciding  that  the  religious  activities  of  the  mother  were  not  sufficient  grounds 
to  remove  the  children  from  her  custody,  the  Quebec  Superior  Court  indicated  the 
appropriateness  of  reviewing  the  effects  of  religious  practice  on  the  children: 

The  court  is. ..of  the  opinion  that  the  consequences  which  a  religious 
practice  might  have  on  the  welfare  and  health  of  minor  children  can  be 
examined,  and  if  it  was  shown  that  the  security  of  the  young  children 
might  be  endangered  by  some  religious  practices,  such  would  have  to  be 

taken  into  account.78 

In  Moseley  v.  Moseley?9  the  Alberta  Provincial  Court  changed  custody  of  three 
children,  aged  five,  three  and  one,  from  the  mother  to  the  father  due  to  the  mother’s 


77  3  9  R.F.L.  (2d)  298  (Que.  S.C.). 

78  Ibid.,  at  p .303. 

79  2  0  R.F.L.  (3d)  301  (Alta.  Prov.  Ct.). 
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parenting  conduct  which  was  found  to  be  attributable  to  her  strict  adherence  to  a 
fundamentalist  Christian  church.  The  court  held: 


I  am  satisfied  that  in  the  practice  of  her  religious  beliefs  Mrs.  Moseley 
has  neglected  the  nurturance  needs  of  her  children.  She  has  developed 
a  style  of  parenting  that  involves  yelling,  shouting  and  corporal 
punishment  to  the  point  where  she  has  lost  control  of  her  emotions. 
While  she  has  reduced  the  frequency  of  such  discipline  she  has  little 
time  in  her  life  to  devote  to  matters  other  than  her  church  and  its  various 
related  activities. ..In  her  zeal  to  separate  with  her  children  from 
godlessness  and  worldliness,  she  had  ignored  her  obligation  to  allow  her 
children  to  develop  a  healthy,  balanced  relationship  with  their  caring, 
concerned  and  loving  father.  There  is  no  room  for  compromise  in  Mrs. 
Moseley’s  view  of  things,  and  for  that  reason  there  is  no  room  for  an 
appropriate  relationship  between  Mr.  Moseley  and  his  children.80 


In  Schulz  v.  Schulz ,81  the  BX.  Supreme  Court  changed  custody  of  three  of  the  five 
children  of  the  marriage  from  the  mother  who  became  involved  with  a  fundamentalist 
Christian  Church  to  the  father  (the  fifth  child  would  also  have  been  moved  had  he  not 
been  breast-feeding).  The  mother  had  moved  the  three  older  children  from  the  French 
immersion  public  school  in  which  they  were  doing  well  and  placed  them  in  a  church 
school.  Shortly  after  this  change  the  outside  activities  of  the  three  older  children  at 
Cubs,  Brownies,  soccer  and  swimming  ceased.  There  was  evidence  that  the  three  older 
children  showed  signs  of  stress  and  were  becoming  insecure  and  withdrawn.  The  court 
held: 


The  evidence  has  left  me  with  serious  doubts  as  to  Mrs.  Schulz’s 
judgment  as  it  relates  to  the  children  and  I  conclude  that  the  clouding  of 
her  judgment  is  due  in  large  part  to  her  fervent  and  apparently 
unquestioning  commitment  to  the  Community  Chapel  Church.  82 


80  Ibid.,  at  pp  320-321. 

81  12  R.F.L.  (3d)  141  (B.C.S.C.). 
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Both  Moseley  and  Schulz  are  examples  of  the  courts  framing  the  issue  in  terms  of 
religious  practice  affecting  parenting  ability  and  not  as  an  attack  on  a  particular  religion 
itself. 


In  Droit  tie  la  Famille  -  J5383  the  Quebec  Court  of  Appeal  ruled  that  a  non-custodial 
father  who  was  a  Jehovah’s  Witness  could  not  take  his  son  canvassing  door-to-door 
because  there  was  evidence  that  this  practice  was  harmful  to  the  child.  However,  the 
Court  struck  down  the  trial  judge’s  order  prohibiting  the  father  from  instructing  the  child 
in  the  beliefs  and  practices  of  his  religion  and  taking  him  to  religious  assemblies.  This 
case  illustrates  the  critical  point  that  courts  are  able  to  distinguish  the  harm  that 
zealous  religious  beliefs  and  practices  can  have  on  children  from  the  freedom  to 
religious  worship  itself.  In  Young,  L’Heureux-Dube  J.  cogently  summarizes  the 
important  distinction  sought  to  be  drawn  in  this  area  of  the  law: 


In  instances  where  there  is  conflict  over  religion,  it  is  important  to 
emphasize  that  the  court  is  not  engaged  in  adjudicating  a  ‘war  of 
religion’  nor  are  the  religious  beliefs  of  the  parties  themselves  on  trial. 
Rather,  as  courts  have  often  recognized,  it  is  the  manner  in  which  such 
beliefs  are  practised  together  with  the  impact  and  effect  they  have  on  the 
child  which  must  be  considered. ..In  all  cases  where  the  effects  of 
religious  practices  are  at  issue,  the  best  interests  of  the  child  must 
prevail...84 


In  P.(D.)v.  S.(C.),  she  added: 


...in  ruling  on  a  child’s  best  interests,  a  court  is  not  putting  religion  on 
trial  nor  its  exercise  by  a  parent  for  himself  or  herself,  but  is  merely 


8  R.F.L.  (3d)  360  (Que.  C.A.). 
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examining  the  way  in  which  the  exercise  of  a  given  religion  by  a  parent 
through  his  or  her  to  access  affects  the  child’s  best  interests.85 


(h)  APPLICATION  OF  THE  CHARTER  OF  RIGHTS  AND  FREEDOMS 

The  sections  of  the  Charted  that  are  relevant  are: 


5.1  The  Canadian  Charter  of  Rights  and  Freedoms  guarantees  the 
rights  and  freedoms  set  out  in  it  subject  only  to  such  reasonable 
limits  prescribed  by  law  as  can  be  demonstrably  justified  in  a  free 

and  democratic  society. 

5.2  Everyone  has  the  following  fundamenta!  freedoms: 

a)  freedom  of  conscience  and  religion; 

b)  freedom  of  thought,  belief,  opinion  and  expression, 
including  freedom  of  the  press  and  other  media  of 

communication. 

In  both  Young  and  P.(D.)  v.  S.(C.),  the  Supreme  Court  of  Canada  was  divided  on  the 
applicability  of  the  Charter  in  custody  and  access  matters.  Cory  J.  and  lacobucci  J. 
concurred  with  McLachiin  J.  in  declining  to  specifically  rule  on  the  application  of  the 
Charter  because  "valid  orders  under  the  ‘best  interests  of  the  child’  standard  cannot 

violate  the  Charter ."87 

Sopinka  J.  held  that  the  Charter  does  apply  in  both  cases  and  that  while: 


65  Supra,  note  4  at  p.  317. 

86  Supra,  note  2. 
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...the  ultimate  determination  in  deciding  issues  of  custody  and  access  is 
the  ‘best  interests  of  the  child  test’,  it  must  be  reconciled  with  the 
Canadian  Charter  of  Rights  and  Freedoms ."88 


He  found  that  the  competing  interests  could  be  reconciled  by  interpreting  the  best 
interests  test  to  allow  the  Charter  rights,  namely  freedom  of  religious  expression,  to  be 
overridden  only  if  its  application  would  result  in  "more  than  inconvenience,  upset  or 
disruption  tG  the  child  and  incidentally  to  the  custodial  parent."89 


La  Forest  J.  and  Gonthier  J.  concurred  with  t’Heureux-Dube  J.  in  finding  that  the 
Charter  has  no  application  to  private  disputes  between  parents,  nor  to  court  orders 
regarding  custody/access  matters.  In  Young,  L’Heureux-Dube  J.  reasoned  at  some 
length  as  follows: 


This  Court  has  held  on  occasions  too  numerous  to  require  mention  at  this 
point  that  it  will  consider  both  the  purpose  and  the  context  of  a  right 
when  determining  whether  there  has  been  an  infringement  of  the  Charter. 
I  must  state  at  the  outset  that  the  purposes  underlying  the  protection  of 
religious  and  expressive  freedoms  have  little  if  anything  to  do  with 
regulating  activities  between  family  members.  Such  rights  are  public  in 
nature  and  have  typically  referred  to  and  encompassed  freedom  of  the 
individual  from  state  compulsion  or  restraints.  Even  the  most  ardent 
liberal  theorists  and  advocates  of  rights  have  never  pretended  that  these 
fundamental  freedoms  should  provide  a  basis  on  which  an  individual 
could,  for  example,  claim  the  protection  of  the  state  either  to  say  or 
refrain  from  saying  something  to  a  spouse  or  a  child.  The  mere  fact  that 
the  state  plays  a  role  in  custody  and  access  decisions  in  formalizing  the 
circumstances  of  parent-child  interaction  does  not  transform  the 
essentially  private  character  of  such  interchanges  into  activity  which 
should  be  subject  to  Charter  scrutiny. 

An  examination  of  our  traditional  understanding  of  freedom  of  religion 
and  expression  reveals  that  those  notions  are  inappropriate  and  ill-suited 
to  the  family,  if  only  because  of  the  differences  in  power  and 


88  Supra ,  note  3  at  p.  263. 
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development  and  the  nature  of  rights  and  obligations  between  parent  and 
child.  While  legitimate  questions  may  arise  about  the  role  of  the  state, 
and  hence  the  application  of  the  Charter,  in  regulating  other  aspects  of 
family  law,  in  my  view,  it  is  difficult  to  imagine  that  any  valid  purpose 
is  served  by  importing  the  discourse  of  freedom  of  expression  and 
religion  into  orders  made  in  the  resolution  of  custody  and  access 
disputes. 

It  follows  that,  once  the  best  interests  test  itself  has  been  found  to  accord 
with  Charter  values,  the  trial  judge’s  order  itself  is  not  subject  to  further 
constitutional  review,  as  the  necessary  state  infringement  of  religious 
rights  required  to  sustain  a  challenge  based  on  the  Charter  is  no  longer 
present.90 


In  Young  and  P.(D.)  v.  S.(C.),  both  MclacSilin  J.  and  L’Heureux-Dube  J.  agree  that  even 
if  the  best  interests  of  the  child  test  did  violate  the  Charter  (which  they  found  not  to  be 
the  case),  there  is  no  infringement  of  the  freedom  of  religion  provided  for  in  section 
2(a).  Both  Justices  heid  that,  like  ail  freedoms,  that  of  religion  is  not  absolute  and 
inherently  does  not  extend  to  religious  activity  which  harms  or  interferes  with  the 
parallel  rights  of  other  people.  Relying  on  a  previous  Supreme  Court  of  Canada 
decision  in  H.  v.  Big  M.  Drug  Mart  £W.91  for  this  proposition,  Mclachlin  J.  states  in 
Young : 

St  is  clear  that  conduct  which  poses  a  risk  of  harm  to  the  child  would  not 
be  protected. ..[Rjeligious  expression  and  comment  of  a  parent  which  is 
found  to  violate  the  best  interests  of  a  child  will  often  do  so  because  it 
poses  a  risk  of  harm  to  the  child.  If  so,  it  is  clear  that  the  guarantee  of 
religious  freedom  can  offer  no  protection.  But  S  think  a  case  can  be 
made  that  even  in  cases  where  a  risk  of  harm  may  not  have  been 
established,  the  guarantee  of  freedom  of  religion  should  not  be 
understood  to  extend  to  protecting  conduct  which  is  not  in  the  best 
interests  of  the  child.. .For  these  reasons,  S  conclude  that  the  Charter 


Ibid.,  at  p.  250. 
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guarantee  of  freedom  of  religion  does  not  extend  to  protect  conduct  which 
is  not  in  the  best  interests  of  the  child  under  the  Divorce  Act.32 


In  Young ,  McLachlin  J.  reviews  some  of  the  Supreme  Court  of  Canada’s  previous 
decisions  regarding  freedom  of  expression  and  asserts  that  it  has  been  more  broadly 
interpreted  than  freedom  of  religion  and  that  even  some  forms  of  harmful  expression 
may  be  protected.  She  acknowledges  that,  inherently,  religious  practice  is  a  form  of 
expression  but  that  a  broad  interpretation  in  the  religious  context  would  not  respect  the 
principle  mentioned  above  and  that  "freedom  of  religion  does  not  protect  conduct  which 
injures  others  or  which  conflicts  with  their  parallel  rights  to  hold  and  manifest  beliefs 
of  their  own."93 

By  again  relying  on  Big  M.  Drug  Mart,  McLachlin  J.  states  that  both  freedom  of  religion 
and  expression  must  be  interpreted  in  a  "consistent  and  coherent"94  manner  applying 
a  purposive  approach.  That  is  to  say,  one  must  examine  and  appreciate  the  "meaning 
and  purpose  of  the  other  specific  rights  and  freedoms  with  which  it  is  associated  within 
the  text  of  the  Charter."35  In  Young,  L’Heureux-Dube  J.  specifically  addresses  this 
issue: 


It  would  seem  self-evident  that  the  best  interests  test  is  value  neutral, 
and  cannot  be  seen  on  its  face  to  violate  any  right  protected  by  the 
Charter.  Indeed,  as  an  objective,  the  legislative  focus  on  the  best 
interests  of  the  child  is  completely  consonant  with  the  articulated  values 
and  underlying  concerns  of  the  Charter,  as  it  aims  to  protect  a  vulnerable 
segment  of  society  by  ensuring  that  the  interests  and  needs  of  the  child 


92  Supra ,  note  3  at  p.  274. 

93  Ibid.,  at  p.  275. 
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take  precedence  over  any  competing  considerations  in  custody  and  access 

decisions.96 


While  having  an  expressive  aspect,  the  teaching  by  a  parent  of  religious  beliefs  to  their 
children  is  predominantly  religious  in  nature.  Reconciling  the  two  guarantees, 
McLachlin  J.  concludes  that  "the  limits  of  the  guarantee  of  freedom  of  expression  should 
govern  in  the  context  of  religious  instruction  of  children,"97  and  thus,  the  best  interests 
test  under  the  Divorce  Act  does  not  offend  the  Charter  and  is  constitutionally  valid. 

(i)  “VAGUENESS"  OF  THE  BEST  SHTERESTS  TEST 

The  final  constitutional  issues  the  Supreme  Court  dealt  with  in  both  Young  and  P.(D.) 
v.  S.(C.)  was  whether  or  not  the  best  interests  of  the  child  test  is  unconstitutional 
because  it  is  so  vague  that  it  cannot  be  said  to  be  "prescribed  by  Saw"  and  that  judicial 
discretion  in  interpreting  the  notion  of  best  interests  is  too  broad.  SVIadame  Justice 
L’Heureux-Dube  addresses  both  these  issues  in  Young  and  P.(D.)  v.  S.(C.)  and  holds 
that  a  broad  discretion  is  inherently  and  necessarily  associated  with  achieving  the 
legislative  objective  of  promoting  a  child’s  best  interests.  She  advances  the  argument 
that  the  flexibility  of  the  best  interests  test  in  both  the  Divorce  Act  and  the  Civil  Code 
of  Quebec  does  not  make  it  vague  and,  in  fact,  exemplify  legislation  which  requires 
broad  discretion  in  order  to  properly  achieve  their  objectives.  In  Young ,  L’Heureux-Dube 
J.  supports  this  view  by  stating: 

The  ‘best  interests  of  the  child’  can  be  regarded  as  the  term  employed 
to  refer  to  the  spectrum  of  considerations  encompassed  by  the  needs  of 
the  child,  as  distinct  from  those  of  any  other  party,  in  the  determination 
of  custody  and  access  disputes.  The  fact  that  it  must  be  applied  to  the 
facts  of  each  case  does  not  militate  in  favour  of  its  constitutionality. 


96  Supra ,  note  3  at  pp.  236-237. 
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Rather,  this  feature  is  part  and  parcel  of  what  makes  decisions  in  the 
best  interests  of  the  child  possible  at  all. 

As  its  widespread  adoption  and  application  suggest,  the  best  interests  of 
the  child  standard  cannot  be  regarded  as  unconstitutionally  vague.  On 
the  contrary,  the  best  interests  test  is  universally  recognized  as  the 
foundation  of  modern  family  law  around  the  world  and  is  legislatively 
entrenched  in  both  common  and  civil  jurisdictions  in  the  United  States, 
Australia  and  Europe.  Moreover,  the  need  to  make  the  best  interests  of 
the  child  the  primary  consideration  in  all  actions  concerning  children, 
including  legal  proceedings,  is  specifically  recognized  in  international 
human  rights  documents  such  as  the  United  Nations  Convention  on  the 
Rights  of  the  Child. ..In  my  view,  this  amply  demonstrates  both  the 
enduring  value  of  the  best  interests  test  as  a  legal  norm  capable  of 
meaningful  application  and  the  broad  recognition  of  the  interests  of 
children  in  the  field  of  human  rights.98 


Finally,  L’Heureux-Dube  J.  cites  the  Supreme  Court  of  Canada  decision  in  R.  v.  Nova 
Scotia  Pharmaceutical  Society 39  in  support  of  her  concern  about  the  potential  abuse 
regarding  claims  of  legislative  vagueness: 

One  must  be  wary  of  using  the  doctrine  of  vagueness  to  prevent  or 
impede  State  action  in  furtherance  of  valid  social  objectives,  by  requiring 
the  law  to  achieve  a  degree  of  precision  to  which  the  subject-matter  does 
not  lend  itself.100 

It  should  be  noted  that  unlike  the  Divorce  Act,  both  the  Civil  Codem  and  the 
C.L.R.A ,102  provide  some  criteria  for  the  court  to  consider  in  determining  best  interests 
and  minimize  the  "vagueness"  of  the  best  interests  test.  Article  33  of  Civil  Code 
includes: 


98  Ibid.,  at  p.  239. 

99  [1992]  2  S.C.R.  606. 

100  Ibid.,  at  p.  642. 

101  S.Q.  1991,  c.64  (Bill  125  Civil  Code  ot  Quebec). 
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Art.  33  ...Consideration  is  given,  in  addition  to  the  moral, 
intellectual,  emotional  and  material  needs  of  the  child,  to 
the  child’s  age,  health,  personality  and  family 
environment,  and  to  the  other  aspects  of  his  situation. 


Section  24(2)  of  the  C.L.R.A.  provides  an  extensive  list  of  factors  which  the  court  is 
directed  to  take  into  account  in  applying  the  best  interests  test: 


S.24(2)  In  determining  the  best  interests  of  a  child  for  the 
purposes  of  an  application  under  this  Part  in  respect  of 
custody  of  or  access  to  a  child,  a  court  shall  consider  all 
the  needs  and  circumstances  of  the  child  including, 

(a)  the  love,  affection  and  emotional  ties  between  the  child  and, 

(i)  each  person  entitled  to  or  claiming  custody  of  or 
access  to  the  child, 

(ii)  other  members  of  the  child’s  family  who  reside 
with  the  child,  and 

(iii)  persons  involved  in  the  care  and  upbringing  of  the 
child; 

(b)  the  views  and  preferences  of  the  child,  where  such  views 
and  preferences  can  reasonably  be  ascertained; 

(c)  the  length  of  time  the  child  has  lived  in  a  stable  home 
environment; 

(d)  the  ability  and  willingness  of  each  person  applying  for 
custody  of  the  child  to  provide  the  child  with  guidance  and 
education,  the  necessaries  of  life  and  any  special  needs  of 
the  child; 


(e)  any  plans  proposed  for  the  care  and  upbringing  of  the  child; 

(f)  the  permanence  and  stability  of  the  family  unit  with  which 
it  is  proposed  that  the  child  will  live;  and 
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(g)  the  relationship  by  blood  or  through  an  adoption  order 
between  the  child  and  each  person  who  is  a  party  to  the 
application. 

The  references  in  Article  33  of  the  Civil  Code  to  the  "moral"  needs  of  the  child  and  in 
section  24(2)(e)  of  the  C.L.R.A .  to  the  child’s  "upbringing"  are  two  considerations  of  the 
best  interests  test  which  could  apply  in  the  context  of  the  religious  upbringing  of 

children. 

(j)  JUDICIAL  BIAS 

The  doctrine  of  vagueness,  as  applied  to  the  concept  of  the  best  interests  of  the  child, 
has  led  to  claims  by  some  minority  religions,  that  judges’  personal  biases  may  distort 
their  decisions  in  contested  custody/access  disputes  leading  some  to  believe  that 
religious  prejudice  is  endemic  to  the  judicial  system.  In  writing  about  the  B.C.  Court 
Appeal’s  decision  in  Young,  counsel  for  Mr.  Young  state: 

In  the  past,  discriminatory  restrictions  have  frequently  been  placed  on 
access  parents  based  on  little  more  than  pejorative  opinions  from  an 
opposing  parent  or  the  merest  speculation  of  possible  harm  to  the  child 
at  some  unknown  time  in  the  future.103 

While,  historically,  Quebec’s  treatment  of  Jehovah’s  Witnesses  is  not  something  of 
which  this  country  can  be  proud,  there  are  also  modern  day  cases  which  suggest  a  lack 
of  judicial  tolerance  regarding  certain  religious  practices.  However,  it  is  submitted  that 
Canadian  courts,  on  the  whole,  have  demonstrated  an  admirable  degree  of  acceptance 
of  our  religious  diversity.  Sensitive  to  the  claims  of  judicial  bias,  both  Justices 
McLachlin  and  I’Heureux-Dube  comment  on  the  matter  in  Young.  McLachlin  J.  briefly 
remarked  that: 


103 


W.G.  How  and  S.E.  Mott-Tnlle,  "Young  v.  Young.  A  Re-evaluation  of  the  Rights  of  Custodial  and  Access 
Parents"  8  Can.  Fam.  Law  Quarterly  356  at  p.  365. 
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...as  for  any  other  legal  test,  the  judge,  In  determining  what  is  in  the 
best  interests  of  the  child,  must  act  not  on  his  or  her  personal  views,  but 

on  the  evidence.104 


I’Heureux-Dube  J.  elaborates  by  stating: 


It  should  not  be  assumed  that  a  grant  of  discretion  is  an  invitation  to 
exercise  personal  prejudice,  as  it  is  well  established  in  the  jurisprudence 
that  discretion  in  every  instance  must  be  exercised  judicially  and  in 
conformity  with  the  objectives  and  standards  of  the  legislation.  The 
application  of  the  best  interests  test,  if  done  in  an  individual  case 
according  to  irrelevant  or  improper  criteria,  remains  subject  to  the 
normal  process  of  review  on  appeal.105 


E.  GREAT  BRITAIN 

(i)  CHILDREN  ACT  1989 


The  purpose  of  the  British  Parliament  in  introducing  the  Children  Act  1989,  (C.A.),  was 
to  reform  the  substantive  civil  law  relating  to  children  by  compiling  into  one  statute  a 
coherent  statement  of  the  new  law  regulating  the  care,  upbringing,  protection  and 
property  matters  of  children.106  As  a  result,  many  of  the  pre-existing  laws  relating  to 
children  were  either  repealed  or  amended  to  accommodate  the  new  regime  of  orders 
and  remedies  created  by  the  O.107 


104  Supra,  note  3  at  p.  273. 

,05  Ibid.,  at  p.  241. 

106  P.M.  Harris  &  D.E.  Scanlan,  Children  Act  1989  -  A  Procedural  Handbook  (London:  Butterworths,  1991) 
at  p.  27. 


107 


Ibid.,  at  p.  29. 
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The  underlying  policy  of  the  C.A.  is  that  it  is  best  for  a  child  to  be  raised  within  his  or 
her  family,  with  both  parents  exercising  a  joint  role  in  the  child’s  upbringing  and  that 
legal  proceedings  should  be  avoided  unless  they  are  necessary  to  safeguard  the  child’s 
welfare.108  With  this  policy  in  mind,  the  C.A.  is  founded  on  three  overriding 
principles.  First,  section  1  of  the  C.A.  provides  that  when  a  court  determines  any 
question  with  respect  to  the  upbringing  of  a  child,  "the  child’s  welfare  shall  be  the 
court’s  paramount  consideration"  (emphasis  added).  Second,  section  1(2)  of  the  C.A. 
states  that  "the  court  shall  have  regard  to  the  general  principle  that  any  delay. ..is  likely 
to  prejudice  the  welfare  of  the  child".  The  third  cardinal  principle  is  contained  in 
section  1(5),  which  states  that  the  court  "shall  not  make  the  order. ..unless  it  considers 
that  doing  so  would  be  better  for  the  child  than  making  no  order  at  all".  This  gives 
statutory  recognition  to  the  fact  that  the  focus  is  on  the  needs  of  the  child  rather  than 
on  the  perceived  needs  of  the  adult  parties.  Section  1  also  requires  the  court,  when 
making  an  order  relating  to  the  child’s  care,  to  consider  an  enumerated  list  of  factors. 
These  factors,  which  are  not  intended  to  be  exhaustive,  are  set  out  in  section  1(3)  as 
follows: 


S-1 (3) 


(a)  the  ascertainable  wishes  and  feelings  of  the  child 
concerned  (considered  in  the  Sight  of  his  age  and 
understanding); 

(b)  his  physical,  emotional  and  educational  needs; 

(c)  the  likely  effect  on  him  of  any  change  in  his 
circumstances; 

(d)  his  age,  sex,  background  and  any  characteristics  of 
his  which  the  court  considers  relevant; 


(e)  any  harm  which  he  has  suffered  or  is  at  risk 
of  suffering; 


108 


Ibid.,  at  p.  27. 
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(f)  how  capable  each  of  his  parents,  and  any  other 
person  in  relation  to  whom  the  court  considers  the 
question  to  be  relevant,  is  of  meeting  his  needs; 

(g)  the  range  of  powers  available  to  the  court  under 
this  Act  in  the  proceedings  in  question. 

Although  the  religious  upbringing  or  education  of  the  child  is  not  specifically  mentioned 
as  a  factor  to  be  taken  into  account,  the  wording  of  several  of  the  subsections  is  broad 
enough  to  encompass  religion  as  a  factor  to  be  considered  by  the  court  if  it  appears  that 
it  may  impact  on  the  child’s  welfare.  For  example,  section  1(3)(d)  of  the  C.A.  allows 
the  court  to  have  regard  to  the  child’s  "background  and  any  characteristics  of  his  which 
the  court  considers  relevant".  If  religion  has  played  a  significant  part  in  the  child’s 
upbringing  prior  to  the  separation  of  his  or  her  parents  and  it  becomes  a  disputed  issue 
on  separation,  subsection  (d)  gives  the  court  the  necessary  latitude  to  consider  the 
child’s  religious  upbringing  as  a  factor  in  its  determination.  Sf  it  appears  that  the  child 
may  be  adversely  affected  by  the  religious  beliefs  or  practices  of  one  of  the  parents, 
subsection  (e)  may  be  invoked  by  the  court  as  a  justification  for  denying  contact  with 
that  parent.  Although  section  1(3)(e)  does  not  specify  what  constitutes  "harm",  it  may 
be  argued  that  the  term  encompasses  not  only  physical  danger  but  the  possibility  of 
psychological  or  emotional  injury,  as  well. 

The  C.A.  introduces  the  concept  of  "parental  responsibility".  The  meaning  of  the  term 
is  set  out  in  section  3(1)  of  the  C.A.  It  encompasses  "all  the  rights,  duties,  powers, 
responsibilities  and  authority  which  by  law  a  parent  of  a  child  has  in  relation  to  the 
child  and  his  property".  The  choice  of  the  word  "responsibility"  rather  than  a  term  such 
as  "authority"  or  "rights"  signifies  that  the  legislative  intent  was  to  emphasize  parental 
obligations  towards  children  rather  than  the  mere  exercise  of  parental  power  over  the 
physical  person  and  property  of  the  child.  The  C.A.,  however,  does  not  specifically 
define  what  is  encompassed  by  the  concept  of  parental  rights,  duties,  powers  and 
responsibilities.  Based  on  principles  of  the  common  law,  it  may  be  argued  that  one  of 
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the  entitlements  of  parental  responsibility  is  the  determination  of  a  child’s  religious 
upbringing.109  This  parental  right,  however,  is  subject  to  the  principles  expressed  by 
the  House  of  Lords  in  the  Gillick  v.  West  Norfolk  and  Wisbech  Health  Authority"0  The 
issue  in  the  Gillick  case  was  whether  a  girl  under  the  age  of  sixteen  could  consent  to 
medical  treatment  and  advice  regarding  the  use  of  contraceptives.  The  court  held  that: 

...the  parental  right  to  control  a  minor  child  deriving  from  parental  duty 
was  a  dwindling  right  which  existed  only  in  so  far  as  it  was  required  for 
the  child’s  benefit  and  protection;  that  the  extent  and  duration  of  that 
right  could  not  be  ascertained  by  reference  to  a  fixed  age,  but  depended 
on  the  degree  of  intelligence  and  understanding  of  that  particular  child 
and  a  judgment  of  what  was  best  for  the  welfare  of  the  child.111 

Although  the  Gillick  decision  does  not  specifically  involve  a  judicial  determination  of 
where  a  child  shall  reside  or  with  whom  a  child  will  have  contact  following  parental 
separation  or  divorce,  to  the  extent  that  it  involves  a  consideration  of  the  exercise  of 
parental  responsibility,  it  is  relevant  to  proceedings  regarding  the  upbringing  of 
children.  Based  on  the  pronouncement  of  the  House  of  Lords  in  Gillick ,  in  a  situation 
where  there  is  a  dispute  over  a  child’s  religious  upbringing,  the  court  will  have  to  place 
considerable  weight  on  the  child’s  expressed  wishes  if  the  child  has  sufficient 
intelligence  and  understanding  to  make  a  considered  decision.  However,  if  the  court 
determines  that  a  child’s  expressed  wishes  are  not  likely  to  promote  the  child’s  well¬ 
being,  the  court  may  override  the  child’s  preferences  based  on  the  paramount 
consideration  of  the  welfare  of  the  child.  This  is  exemplified  in  the  recent  decision  of 
Re  R.  (A  Minor)(Religious  Sect)"2  in  which  the  English  Court  of  Appeal  emphasized 


,09  Christina  M.  Lyon,  The  Law  Relating  to  Children  (London:  Butterworths,  1993)  at  par.  86. 
110  [1986]  A.C.  112,  [1985]  3  All  E.R.  402  (H.L.). 

1,1  Ibid.,  at  p.  113. 
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[1993]  2  F.C.R.  525  (C.A.). 
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that  there  is  no  rule  or  legal  principle  that  it  could  new  be  right  to  force  a  child  to 
abandon  his  religious  beliefs.113 

Section  2(1)  of  the  C.A.  provides  that  where  a  child’s  father  and  mother  were  married 
to  each  other  at  the  time  of  the  child’s  birth,  they  shall  each  have  parental  responsibility 
for  the  child.  Section  2(2)  of  the  C.A .  confers  parental  responsibility  solely  on  the 
mother  of  a  child  born  out  of  wedlock,  but  the  court  has  power  to  confer  parental 
responsibility  on  the  father  of  such  a  child.  The  court  may  also  confer  parental 
responsibility  on  a  person  who  is  not  the  child’s  parent.  The  C.A.,  in  section  2(5), 
specifically  provides  that  more  than  one  person  may  have  parental  responsibility  for  the 
same  child  at  the  same  time.  Also,  in  section  2(7),  each  person  who  has  parental 
responsibility  may  act  alone  in  meeting  that  responsibility.  Where  those  who  share 
parental  responsibility  do  not  agree  on  its  exercise,  the  court  may  determine  the  issue 
by  implementing  one  of  the  orders  available  under  section  8  of  the  C.A.  In  other  words, 
after  separation  or  divorce,  each  parent  continues  to  have  parental  responsibility  for 
each  of  the  children,  unless  the  court  orders  otherwise. 

Sn  the  C.A.,  the  familiar  concepts  of  "custody",  "care  and  control"  and  "access"  have 
been  replaced  by  orders  which  the  court  may  make  under  section  8  of  the  Act.ru 

8.8  (1)  "a  residence  order",  which  provides  with  whom  a  child  will 

live; 

(2)  "a  contact  order",  which  allows  the  child  to  visit,  stay  with 
or  have  other  contact  with  a  named  person; 

(3)  "a  prohibited  steps  order",  which  prevents  a  parent  from 
taking  a  certain  specified  step  in  meeting  his  parental 
responsibility  without  the  consent  of  the  court;  and 


n3  Ibid.,  at  p.  543. 
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(4)  "a  specific  issue  order"  which  enables  the  court  to  give 
directions  as  to  how  a  specific  question  about  any  aspect 
of  parental  responsibility  is  to  be  determined. 

There  is  a  significant  distinction  between  a  residence  order  and  an  order  for  custody  or 
care  and  control.  A  residence  order  may  be  made  in  favour  of  both  separated  parents, 
specifying  when  the  child  is  to  live  in  each  household115  and  in  this  sense,  a 
residence  order  is  similar  to  an  order  for  joint  custody.  Also,  a  residence  order  may 
be  made  in  favour  of  persons  other  than  parents  and  may  be  made  in  favour  of  two  or 
more  persons  who  do  not  live  together.116  Where  it  is  made  in  favour  of  a  person 
other  than  a  parent,  under  section  12(2)  of  the  C.A.,  that  person  shall  also  have 
parental  responsibility  for  the  child  while  the  residence  order  is  in  effect.  In  practical 
terms,  a  person  holding  a  residence  order  will  be  in  a  stronger  position  to  influence  the 
day-to-day  aspects  of  a  child’s  upbringing,  including  the  child’s  religious  upbringing. 
Moreover,  sections  5(1  )(b)  and  20(9)  of  the  C.A .  recognize  that  the  rights  of  a  person 
who  holds  a  residence  order  are  superior  to  those  of  a  person  who  merely  holds 
parental  responsibility. 

The  contact  order  is  broader  than  the  access  order  it  replaces.  Anyone  can  apply  for 
such  an  order,  not  just  a  parent.  The  term  "contact"  is  not  restricted  to  physical 
visitation  between  a  child  and  another  party  but  may  include,  for  example,  the  exchange 
of  correspondence  or  gifts.  The  meaning  of  "a  contact  order"  under  section  8  of  the  C.A. 
indicates  that  it  imposes  a  positive  obligation  on  a  person  with  whom  a  child  lives  to 
allow  the  child  to  visit  or  stay  with  a  named  person.  Thus,  if  a  person  is  seeking  to 
deny  contact,  that  person  would  have  to  apply  for  a  prohibited  steps  order.11. 


Ibid.,  at  p.  33. 

Supra ,  note  109  at  par.  123. 


Ibid.,  at  par.  124. 
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A  prohibited  steps  order  may  be  sought  to  present  a  child  from  being  brought  up  in  a 
certain  religion  in  a  situation  where  that  religion  poses  a  risk  of  serious  harm  to  the 
child118  (this  was  the  situation  in  Re  R.  (A  Minor)(F$eligious  Sect)m).  Specific  issue 
orders  permit  a  parent  to  submit  a  particular  dispute  to  the  court  for  resolution  and  may 
be  used  to  settle  a  matter  such  as  the  religious  faith  in  which  a  child  should  be  raised, 
or  to  deal  with  a  risk  to  a  child  arising  out  of  a  particular  religious  belief  of  one  of  the 
parents.120 

(ii)  TOE  BRITISH  COiSTITUTIOi 

Unlike  the  Constitutions  of  the  other  countries  examined  in  this  paper,  the  British 
Constitution  is  uncodified.  There  is  no  single  document  which  encompasses  the  most 
important  rules  concerning  the  structure  and  conduct  of  government.  Constitutional 
principles  are  derived  from  five  different  sources:  the  Acts  of  Parliament,  the  decisions 
of  the  courts,  the  principles  of  common  law,  the  laws  and  customs  of  Parliament  and 
the  conventions  (rules  of  practice)  relating  to  the  Constitution.  The  basic  freedoms  of 
the  individual  are  derived  from  the  common  law.121 

Civil  liberties  in  Britain,  therefore,  frequently  have  a  precarious  legal  status.  They  exist 
only  in  so  far  as  the  law  does  not  abrogate  them  and,  for  the  most  part,  they  have  no 
autonomous  Segal  strength  to  withstand  intentional  or  incidental  governmental 
interference.  This  is  true  for  what  is  commonly  known  in  other  countries  as  the  "right 
to  religious  freedom"  and,  therefore,  when  a  person  or  an  association  of  persons 
encounters  apparent  hostility  for  holding  certain  religious  beliefs  and  practices,  there 


113  ibid.,  at  par.  86. 

119  Supra,  note  112. 

120  Supra,  note  109  at  par.  86. 

Roy  C.  SVHacridis,  ed.,  Modern  Political  Systems:  Europe,  6th  ed.  (New  Jersey:  Prentice-Hall,  1987),  at 
p.  23. 
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encounters  apparent  hostility  for  holding  certain  religious  beliefs  and  practices,  there 
is  no  specific  legal  redress.122  The  courts,  however,  have  repeatedly  held  that  8,a 
temporal  court  is  not  able  to  decide  in  any  case  which  religion  affords  the  greater 
benefit  to  its  adherents."123  This  principle  is  also  cited  in  more  recent  English  cases 
involving  "custody"  and  "access"  determinations,  but  with  the  caveat  that  the  impact  of 
religious  tenets  and  practices  on  a  child  will  be  taken  into  account  by  the  courts  to  the 
extent  that  they  impact  on  the  child’s  welfare,  which  is  paramount  (this  will  be  seen  in 
the  examination  of  the  cases  that  follow). 

(iii)  RELIGION  AS  A  FACTOR  IN  THE  ADJUDICATION  OF 
BRITISH  "CUSTODY"  AND  "ACCESS"  DISPUTES 

The  C.A.  did  not  come  into  force  until  October,  1991, 124  and  as  a  result,  the  number 
of  reported  cases  which  apply  the  principles,  orders  and  remedies  of  the  C.A.  is 
relatively  small.  Also,  although  the  C.A.  embodies  significant  conceptual  changes,  it 
is  reasonable  to  expect  that  the  courts  will  have  regard  to  the  existing  case  law  when 
making  determinations  about  the  welfare  of  children.125  For  this  reason,  the  majority 
of  cases  discussed  below  have  been  decided  prior  to  the  coming  into  force  of  the  C.A. 

The  principle  of  the  paramountcy  of  the  child’s  welfare  has  been  statutorily  recognized 
in  England  since  as  early  as  1925.  At  that  time,  the  principle  was  enshrined  in  the 
Guardianship  of  infants  Act .126  In  the  case  of  Re  Collins  (An  Infant),'21  an 


122  St.  John  A.  Robilliard,  Religion  and  the  Law:  Religious  Liberty  in  Modern  English  Law  (Manchester: 
Manchester  University  Press,  1984)  at  ch.  1. 

123  Re  Collins  (An  Infant ),  [19501  Ch.  498,  [1950]  1  All  E.R.  1057  at  p  1059  (C.A.). 

124  Halsbury's  Statues  ol  England  and  Wales ,  vol.  6,  4th  ed.  (London:  Butterworths,  1992)  at  p.  393. 

25  Supra,  note  106  at  p.  47. 

26  1925,  c.  45,  s.  1. 
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application  for  the  custody  of  a  six-year-old  hoy,  whose  parents  had  died,  was  made  by 
the  paternal  grandparents  so  that  the  child  could  be  raised  in  the  Roman  Catholic  faith. 
Prior  to  the  application,  the  boy  had  resided  for  over  two  years  with  his  maternal 
grandparents  who  were  Protestant.  The  trial  judge  stated,  and  the  Court  of  Appeal 
affirmed,  that  "(t}he  cases  recognize  that  on  the  question  of  religion  the  court  has  firmly 
refused  to  choose  between  different  religions  and  pronounce  on  their  respective 
merits."128  The  judge  at  first  instance  decided  against  the  paternal  grandparents  on 
the  ground  that  it  would  be  contrary  to  the  child’s  welfare  for  him  to  leave  his  present 
home.  The  Court  of  Appeal  dismissed  the  appeal. 

In  the  1975  case  of  H.  v.  /f.,129  the  care  and  control  of  a  five-year-old  boy  was  granted 
to  his  father  who  was  Egyptian  and  a  practising  Moslem.  The  father  felt  strongly  that 
the  child  should  be  instructed  in  the  religion  and  culture  of  Islam  and  that  he  should  be 
taught  Arabic.  The  mother  was  English  and  agnostic.  The  court  held  that  because  the 
child  would  be  raised  in  an  English  setting,  the  importance  of  the  religious  and  cultural 
education  which  could  be  provided  only  by  the  father  was  not  so  great  as  to  outweigh 
all  the  other  considerations  which  would  result  in  the  child’s  care  and  control  being 
granted  to  the  mother.  The  point  which  the  Court  of  Appeal  stressed  in  this  decision  is 
that  religion  is  but  one  factor  to  be  considered  in  the  determination  of  what  arrangement 
is  most  likely  to  promote  the  child’s  welfare.  However,  the  result  seems  to  indicate  that 
the  child’s  minority  heritage  and  religious  background  is  a  factor  which  will  be  given 
less  weight  than  other  factors  if  the  opportunity  exists  for  the  child  to  be  assimilated 
into  the  dominant  culture. 


Ibid.,  at  p.  1059. 
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(1975)  Times  7  SVIay  (C.A.),  The  Digest:  Annotated  British,  Commonwealth  and  European  Cases,  vol. 
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In  Re  Hewison,m  the  Court  of  Appeal  upheld  the  trial  judge’s  decision  granting 
custody  of  the  children  to  the  mother.  For  five  years  after  the  parents’  separation  the 
children  had  resided  with  their  father,  a  member  of  the  Exclusive  Brethren,  and  there 
was  no  evidence  to  indicate  that  the  children  were  unhappy.  The  trial  judge  emphasized 
the  fact  that  the  children  would  be  raised  in  the  strict  environment  of  the  Exclusive 
Brethren  where  their  opportunities  for  outside  social  contact  would  be  severely  restricted 
(the  Exclusive  Brethren  are  not  permitted  to  go  to  public  beaches,  play  team  sports, 
watch  movies  or  television,  listen  to  the  radio  or  eat  with  those  who  do  not  belong  to 
the  Brethren).  St  appears  that  the  practices  of  the  Exclusive  Brethren  were  the 
determining  factor  in  the  outcome  of  this  case.  The  court  based  its  decision  on  the 
generalized  assumption  that  the  children’s  new  environment  was  preferable  to  the 
religious  life-style  from  which  they  would  be  removed.  This  is  noteworthy  in  light  of  the 
fact  that  there  was  no  evidence  indicating  that  these  particular  children  were  adversely 
affected  by  their  father’s  religious  practices. 

In  the  decision  of  Wright  v.  Wright™  a  five-year-old  girl  resided  with  her  mother  who 
was  a  member  of  the  Church  of  England.  The  father  was  a  Jehovah’s  Witness.  The 
mother  was  concerned  that  the  father  was  trying  to  indoctrinate  the  child  with  the  tenets 
of  the  Jehovah’s  Witness  faith  during  access  periods.  The  father  refused  to  give  an 
undertaking  that  he  would  not  attempt  to  indoctrinate  the  child.  The  judge  was  satisfied 
on  the  evidence  that  the  parents’  conflicting  views  would  emotionally  disturb  the  child 
and  therefore  concluded  that  access  by  the  father  would  not  be  in  the  child’s  best 
interests.  The  decision  was  upheld  on  appeal. 


130  (1977)  7  Fam.  Law  207  (C.A.),  Bernadette  A.  Walsh,  "Religious  Considerations  in  Custody  Disputes" 
(1988)  18  Fam.  L.  198  at  p.  199. 

131  (1980)  11  Fam.  Law  78  (C.A.),  The  Digest:  Annotated  British,  Commonwealth  and  European  Cases ,  vol. 
28(3),  2nd  re-issue  (London:  Butterworths,  1989)  at  par.  2431. 
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A  more  tolerant  judicial  attitude  towards  the  Jehovah’s  Witness  sect  was  expressed  by 
Scarman  LJ  in  the  decision  of  Re  T.,  who  stated  that .there  is  a  great  risk,  merely 
because  we  are  dealing  with  an  unpopular  minority  sect,  in  overplaying  the  dangers  to 
the  welfare  of  these  children  inherent  in  the  possibility  that  they  may  follow  their  mother 
and  become  Jehovah’s  Witnesses."132  The  decision,  however,  was  overturned  on 
appeal  because  it  was  felt  that  too  much  emphasis  was  placed  on  the  issue  of  religion 
in  the  balancing  exercise  which  the  court  was  required  to  conduct.133  A  decision 
which  follows  this  Sine  of  reasoning  is  Re  H.  (A  Minor)™  where  the  Divisional  Court 
of  the  Family  Division  overturned  a  decision  awarding  custody  of  a  five-year-old  boy  to 
the  father  and  granted  custody  to  the  mother,  a  Jehovah’s  Witness.  The  child’s  close 
relationship  with  his  mother  was  highlighted  by  the  judge.  The  court  warned  against 
placing  too  much  emphasis  on  the  fact  that  a  parent  is  a  Jehovah’s  Witness.  The 
mother  in  this  case  was  prepared  to  give  an  undertaking  that  the  boy  would  be  permitted 
to  participate  fully  in  all  activities  at  school,  that  she  would  not  take  him  on 
proselytizing  activities,  that  she  would  allow  him  to  celebrate  his  birthday,  Christmas 
and  Easter  with  his  father,  and  that,  if  necessary,  she  would  use  a  certificate  signed  by 
the  father  consenting  to  a  blood  transfusion.135 

Sf  a  Jehovah’s  Witness  parent  is  unwilling  to  give  an  undertaking  similar  to  the  one 
given  by  the  mother  in  Re  H.  (A  Minor),  the  court  has,  in  the  past,  considered  the 
possibility  of  granting  care  and  control  to  the  Jehovah’s  Witness  parent  and  sole  custody 
to  the  other  parent.136  This  was  the  situation  in  Jane  v.  Jane.™  The  mother  was 


,32  (1981)  2  F.L.R.  239  (C.A.),  Frank  Bates,  "Religious  Belief,  Reasonableness  and  Child  Custody"  (1981)  131 
New  L.J.  1139  at  p.  1139. 

133  Bernadette  A.  Walsh,  "Religious  Considerations  in  Custody  Disputes"  (1988)  18  Fam.  L.  198  at  p.  199. 

134  (1980)  10  Fam .  Law  248  (D.C.),  The  Digest:  Annotated  British,  Commonwealth  and  European  Cases ,  vol. 
28(3),  2nd  re-issue  (London:  Butterworths,  1989)  at  par.  1998. 

135  Frank  Bates,  "Religious  Belief,  Reasonableness  and  Child  Custody"  (1981)  131  New  L.J.  1139  at  p.  1139. 

136  Supra ,  note  133  at  p.  198. 
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a  Jehovah’s  Witness.  The  father  did  not  object  to  the  mother  having  care  and  control 
of  the  child  but  feared  that  the  child  would  be  at  risk  if  the  need  for  a  blood  transfusion 
ever  arose.  An  order  was  made  granting  sole  custody  to  the  husband  and  care  and 
control  of  the  child  to  the  mother.  The  Court  of  Appeal  upheld  the  decision  but  stressed 
that  it  did  not  give  the  father  the  right  to  dictate  on  matters  other  than  the  child’s 
medical  treatment.  Both  parents  were  held  to  be  entitled  to  be  involved  in  other  major 
decisions  affecting  the  child.138 

The  case  of  Re  B.  and  G.  ( Minors)(Custodyf 39  involved  a  custody  dispute  between  a 
father  who  belonged  to  the  church  of  Scientology  and  the  mother,  who  was  once  a 
member  but  subsequently  renounced  the  cult.  Both  parents  remarried.  The  children 
had  lived  happily  with  the  father  for  five  and  a  half  years.  The  judge  decided  that  if  it 
were  not  for  the  "corrupt,  sinister  and  dangerous"  nature  of  the  cult,  it  would  have  been 
in  the  best  interests  of  the  children  to  remain  in  the  care  and  control  of  the  father,  hut 
because  the  father  and  his  new  spouse  were  committed  scientologists,  the  children 
would  be  "gravely  at  risk"  if  they  remained  with  them.  Care  and  control  of  the  children 
was  granted  to  the  mother,  with  ample  access,  subject  to  conditions,  to  the  father.  The 
father’s  appeal  was  dismissed.  The  Court  of  Appeal  held  that  it  was  in  the  interests  of 
the  children  that  the  judge  should  make  definitive  findings  about  the  cult  of  Scientology 
because,  otherwise,  he  could  not  assess  the  risk  to  the  children  if  they  remained  in  the 
custody  of  their  father.  The  Court  of  Appeal  found  that  the  judge  had  related  his 
findings  regarding  the  cult  of  Scientology  to  the  circumstances  of  the  children  and  had 
taken  those  findings  into  account  in  balancing  all  the  relevant  factors.140  This  case 


137  (1983)  4  F.L.R.  712  (C.A.),  The  Digest:  Annotated  British,  Commonwealth  and  European  Cases,  vol. 
28(3),  2nd  re-issue  (London:  Butterworths,  1989)  at  par.  1886. 

138  Supra,  note  133  at  p.  198. 

139  [1985]  F.L.R.  493  (C.A.),  The  Digest:  Annotated  British,  Commonwealth  and  European  Cases,  vol.  28(3), 
2nd  re-issue  (London:  Butterworths,  1989)  at  par.  1996. 
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demonstrates  the  limits  of  judicial  tolerance  of  certain  religious  beliefs  and  practices 
which  impact  on  the  lives  of  children.  The  determination  made  by  the  judge  at  first 
instance  was  based  primarily  on  what  he  perceived  to  be  the  inevitable  detrimental 
influence  of  the  cult  of  Scientology  on  the  children.  In  other  words,  it  appears  that  the 
judge  did  not  balance  the  circumstances  of  these  particular  children  against  the 
perceived  inherent  risks  of  the  tenets  of  Scientology. 

In  a  more  recent  case,  Re  S  (Minors)(Access:  Religious  Upbringing), 141  the  mother 
was  an  atheist  and  the  father  was  a  Roman  Catholic  with  very  strong  religious  beliefs. 
The  father  applied  for  access  and  for  orders  relating  to  the  children’s  religious 
upbringing.  The  children  were  thirteen  and  eleven-years-old.  The  evidence  showed 
that,  at  the  time  of  the  application,  the  children  were  alienated  from  their  father.  They 
indicated  that  they  did  not  wish  to  see  him  and  did  not  wish  to  receive  any  further 
religious  instruction.  The  trial  judge  did  not  feel  that  lie  had  any  alternative  but  to 
refrain  from  making  an  order  as  to  access.  The  Court  of  Appeal  upheld  the  trial  judge’s 
decision.  The  Court  emphasized  that  the  welfare  of  the  child  is  the  paramount 
consideration  and  that  "the  access  is  the  access  of  the  child,  not  the  access  of  the 
parent."142  The  Court  found  that  the  Judge  based  his  decision  on  the  wishes  of  the 
children,  which,  in  Sight  of  the  above-cited  GiilickU3  decision,  "is  an  increasingly 
important  factor  in  the  exercise  of  judicial  discretion".144  However,  the  Court  of 
Appeal  felt  that  it  was  premature  to  completely  shut  the  door  on  access  and  the  question 
of  the  children’s  religious  upbringing,  and  ordered  the  transfer  of  these  matters  to  the 
High  Court  for  future  determination. 


141  [1993]  1  F.C.R.  283  (C.A). 

142  Ibid.,  at  p.  289. 

143  Supra,  note  110. 
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In  an  even  more  recent  case,  Re  R.  ( A  Minor)  (Religious  Sect),™5  the  court  had  the 
occasion  to  apply  the  C.A.  to  a  dispute  involving  the  question  of  where  a  child  would 
reside  in  a  situation  where  competing  claims  were  put  forward  by  the  father  and  by 
members  of  the  Exclusive  Brethren.  At  one  time,  the  father  had  belonged  to  the  sect 
as  well,  but  was  "withdrawn  from"  by  the  Brethren.  At  the  time  of  his  expulsion,  the 
father  agreed  to  allow  Mr.  and  Mrs.  W.,  who  were  members  of  the  Exclusive  Brethren, 
to  have  care  of  the  child.  The  father’s  eventual  request  for  the  return  of  the  child 
triggered  the  dispute.  The  trial  judge  made  a  residence  order  in  favour  of  the  father. 
No  order  was  made  on  the  application  of  Mr.  and  Mrs.  W..  An  aunt  of  the  child  was 
granted  a  contact  order  provided  she  did  not  discuss  religious  matters  with  the  child. 
The  Court  of  Appeal  upheld  these  decisions.  The  Court  commented  that: 

(l)t  is  no  part  of  the  court’s  function  to  comment  upon  the  tenets, 
doctrines  or  rules  of  any  particular  section  of  society  provided  that  these 
are  legally  and  socially  acceptable. ..[However]  the  impact  of  the  tenets, 
doctrines  and  rules  of  a  society  upon  a  child’s  future  welfare  must  be  one 
of  the  relevant  circumstances  to  be  taken  into  account  by  the  court  when 
applying  the  provisions  of  section  1  of  the  Children  Act  1989Ufi 

The  appellants  had  criticized  the  trial  judge  for  failing  to  interview  the  child  to 
determine  his  wishes.  The  Court  of  Appeal  did  not  support  this  criticism,  stating  that 
the  C.A.  did  not  make  the  views  of  children  the  paramount  consideration.  Taking  the 
child’s  religious  beliefs  as  determinative  of  the  matters  in  issue  would  have  amounted 
to  an  abandonment  of  the  court’s  duty  to  objectively  determine  what  would  best  promote 
the  child’s  welfare.147  This  case  clearly  suggests  that  the  enactment  of  the  C.A.  does 
not  affect  the  principles  established  in  the  case  law  well  before  the  Act  came  into  effect. 
That  is,  that  while  the  courts  must  remain  perfectly  impartial  in  matters  of  religion,  they 


145  [1993]  2  F.C.R.  525  (C.A.). 
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must  nevertheless  take  the  religious  beliefs  and  practices  of  disputing  parents  into 
account  when  a  child’s  welfare  is  at  issue. 

In  fact,  the  C.A.  reaffirms  the  principle  of  the  child’s  welfare  being  the  paramount 
consideration.  The  purpose  of  setting  out  other  factors  to  be  considered  in  section  1  of 
the  C.A.,  is  to  provide  guidelines  and  to  promote  greater  consistency  in  judicial 
determinations.  There  is  no  doubt,  however,  that  these  other  factors,  although  relevant, 
are  subservient  to  the  dominant  consideration  of  the  child’s  welfare.  This  determination 
of  what  the  child’s  welfare  requires,  implies  a  consideration  not  only  of  the  child’s 
immediate  well-being  but  an  examination  of  what  will  best  promote  the  child’s  interests 
in  the  long-term. 

F.  AUSTRALIA 

(i)  FAMILY  LAW  ACT  1975  (CTH) 

In  Australia,  matters  relating  to  the  custody  and  access  of  children  are  governed  by  the 
Family  Law  Act  1975  (CTH),  {FI. A.).  Although  the  term  "custody"  is  not  defined  in  the 
F.L.A.,  it  does  provide  that  a  person  who  is  granted  custody  of  a  child  has  the  right  to 
have  daily  care  and  control  of  the  child  and  the  right  and  responsibility  to  make 
decisions  concerning  the  daily  care  and  control  of  the  child  (section  63E(2)).  At 
common  law,  custody  was  seen  to  encompass  most  of  the  rights  and  duties  concerned 
with  the  upbringing  of  a  child,  including  the  power  to  determine  the  child’s  religious 
education.148  The  cases  of  Strum  v  Strum'M  and  In  the  Marriage  of  Weiss'™ 
illustrate  the  general  proposition  that  when  one  parent  has  been  awarded  sole  custody, 

148  Halsbury's  Laws  of  Australia,  vol.  13,  (Sydney:  Butterworths,  1993)  at  p.  378,850. 

149  (1969)  8  R.F.L.  140  (N.S.W.S.C.). 

150  (12  April  1992),  No.  SV16426 ,  (Fam.  C.A.),  Muslim  J.  [unreported],  Halsbury's  Laws  of  Australia,  vol.  13, 
(Sydney:  Butterworths,  1993). 
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the  child’s  religious  upbringing  continues  to  be  a  decision  made  by  the  custodial  parent. 

Section  63F(1)  of  the  F.L.A .  provides  that,  in  the  absence  of  a  court  order  to  the 
contrary,  there  is  a  presumption  of  joint  custody  of  children.  If  has  been  held  that 
parents  must  exercise  their  custodial  powers  jointly  in  consultation  with  each  other.151 
Where  the  joint  custodians  are  unable  to  agree  on  a  significant  matter  concerning  the 
child’s  welfare,  on  application  by  one  of  the  parties,  the  court  may  grant  one  parent 
sole  custody  or  decide  the  matter  in  issue.152  This  is  the  normal  situation  once  the 
parties  have  separated  and  have  sought  judicial  intervention.153 

Section  64(1  )(a)  of  the  F.L.A.  sets  out  the  overriding  principle  which  must  guide  the 
courts  in  making  custody  and  access  determinations: 

S.64  (1)(a)  In  proceedings  with  respect  to  the  custody,  guardianship 
or  welfare  of,  or  access  to,  a  child  -  the  court  shall  regard 
the  welfare  of  the  child  as  the  paramount  consideration 
(emphasis  added). 


On  its  face,  the  wording  of  this  section  seems  to  suggest  that  if  a  dispute  relating  to  the 
child’s  religious  upbringing  arises,  a  parent  will  not  be  permitted  to  assert  a  right  that 
would  conflict  with  the  paramountcy  of  the  child’s  welfare. 

Under  the  F.L.A.,  there  are  other  factors  which  the  court  must  consider.  They  include: 
1)  the  wishes  expressed  by  the  child  (section  64(1  )(b)); 


151  In  the  Marriage  of  Newbery,  (1977)  2  Fam.  L.R.  11.  652,  27  F.L.R.  246;  [1977]  F.L.C.  90-205,  Halsburys 
Laws  of  Australia,  vol.  13  (Sydney:  Butterworths,  1993)  at  p.  378,852. 

152  Supra ,  note  148  at  p.  378,852. 
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2)  the  nature  of  the  relationship  of  the  child  with  each  of  the  parents 
and  with  otSier  persons  (section  64(1  )(bb)(i)); 

3)  the  effect  on  the  child  of  any  separation  from  either  parent  or  any 
child,  or  other  person,  with  whom  the  child  has  been  living 

(section  64(1)(bb)(ii)); 

4)  the  desirability  of,  and  the  effect  of,  any  change  in  the  existing 
arrangements  for  the  care  of  the  child  (section  64(1  )(bb)(iii)); 

5)  the  attitude  to  the  child,  and  to  the  responsibilities  and  duties  of 
parenthood,  demonstrated  by  each  parent  (section  64(1  )(bb)(iv)); 

6)  the  capacity  of  each  parent  to  provide  adequately  for  the  needs  of 
the  child,  including  the  emotional  and  intellectual  needs  of  the 
child  (section  64(1)(bb)(v)); 

7)  the  need  to  protect  the  child  from  abuse,  ill  treatment,  or 
exposure  or  subjection  to  behaviour  which  psychologically  harms 
the  child  (section  64(1  )(bb)(va));  and 

8)  any  other  fact  or  circumstance  (including  the  education  and 
upbringing  of  the  child)  that,  in  the  opinion  of  the  court,  the 
welfare  of  the  child  requires  to  be  taken  into  account  (section 
64(1  )(bb)(vi)). 


Although  the  religious  upbringing  or  education  of  the  child  is  not  specifically  mentioned 
as  a  factor  to  be  taken  into  account  by  the  court,  the  wording  of  sections  64(1  )(bb)(va) 
and  (vi)  is  broad  enough  to  encompass  the  matter  of  religion  if  the  child’s  welfare 
requires  such  a  consideration.  Section  64(1  )(bb)(va)  may  be  invoked  by  a  parent  who 
feels  that  the  other  parent’s  religious  beliefs  or  practices  may  cause  the  child  to  suffer 
psychological  harm. 

Section  64(1  )(bb)(vi)  is  the  residual  provision  which  allows  the  court  to  consider  any 
other  factor  that  may  impact  on  the  welfare  of  the  child.  What  is  noteworthy  about  this 
section  is  the  fact  that,  parenthetically,  it  delineates  that  "any  other  fact  or 
circumstance"  may  include  the  education  and  upbringing  of  the  child.  The  Australian 


57 


courts  have  held  that  the  concept  of  welfare  encompasses  a  consideration  of  all  aspects 
of  a  child’s  well-being,  including  moral  and  spiritual  well-being.154  Hence,  it  appears 
that  the  terms  "education"  and  "upbringing"  in  section  64(1)(bb)(vi)  may  include  judicial 
consideration  of  the  religious  education  and  upbringing  of  a  child. 

After  separation  or  divorce,  the  general  principle  in  Australia,  as  in  Canada,  is  that  a 
child  benefits  from  continued  contact  with  both  parents.  This  assumption,  however,  is 
subject  to  the  overriding  consideration  of  the  paramountcy  of  the  child’s  welfare. 
Access  may  be  denied  if  it  is  found  to  be  contrary  to  the  welfare  of  the  child.155  A 
court  may  refuse  to  make  an  order  for  access  "if  the  court  considers  that  the  child  may 
come  to  some  harm  during  access  visits,  even  if  on  the  balance  of  probabilities  no  such 
harm  has  occurred  or  will  occur".156  Alternatively,  the  court  may  impose  any  condition 
on  access  necessary  to  ensure  that  the  child’s  welfare  is  adequately  protected  such  as 
in  the  case  of  Wellington  v.  Wellington 157  where  the  non-custodial  parent  was  ordered 
not  to  take  the  children  proselytizing  door-to-door. 

Conversely,  the  courts  have  held  that  the  custodial  parent  is  responsible  for  creating  a 
positive  attitude  in  the  child  towards  access  and  for  ensuring  that  the  child  is  available 
for  access  at  the  scheduled  times.158  Section  70(3)  of  the  FI. A.  prohibits  a  person 
from  hindering,  preventing  or  interfering  with  another  person’s  court-sanctioned  access 


154  In  the  Marriage  of  Danci,  [1984]  F.L.C.  91-560  at  p.  79,530  (Fam.  C.A.);  In  the  Marriage  of  Bishop  (1981) 
6  Fam.  L.R.  882  at  p.  888,  [1981]  F.L.C.  91-016  at  p.  76,193  (Fam.  C.A.),  Halsbury's  Laws  of  Australia, 
vol.  13  (Sydney:  Butterworths,  1993)  at  p.  378,854. 

155  Supra,  note  148  at  p.  378,859. 

156  In  the  Marriage  of  M.  (1988)  12  Fam.  L.R.  249,  [1988]  F.L.C.  91-958  (Fam.  C.A.)  (aft’d),  Halsbury's  Laws 
of  Australia,  vol.  13  (Sydney:  Butterworths,  1993)  at  p.  378,860. 

,57  (1976)  14  S.A.S.R.  321  (S.A.S.C.). 

Supra,  note  148  at  p.  378,859. 
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to  a  child  without  just  cause  or  excuse.  The  determination  of  what  constitutes  “just 
cause  or  excuse"  is  left  to  the  courts. 

(ii)  THE  COMMONWEALTH  OF  AUSTRALIA  CONSTITUTION 

Unlike  the  Canadian  Charter  of  Rights  and  Freedoms  and  the  American  Bill  of  Rights, 
the  Commonwealth  of  Australia  Constitution  Act  1900  (IMP),  (the  Commonwealth 
Constitution),  does  not  contain  a  separate  delineation  of  fundamental  freedoms 
protecting  the  individual  against  exercises  of  governmental  power.  However,  certain 
limitations  on  the  exercise  of  governmental  authority  may  be  found  in  the 
Commonwealth  Constitution 159  such  as  in  Section  116  which  constrains  the  legislative 
power  of  the  Federal  Parliament  by  stating: 

S.116  The  Commonwealth  shall  not  make  any  Saw  for  establishing  any 
religion,  or  for  imposing  any  religious  observance,  or  for 
prohibiting  the  free  exercise  of  any  religion,  and  no  religious  test 
shall  be  required  as  a  qualification  for  any  office  or  public  trust 
under  the  Constitution.160 


Section  116  is  limited  to  legislative  action  taken  by  the  Commonwealth.  A  1988 
referendum  proposing  a  constitutional  amendment  which  would  have  made  section  116 
applicable  to  all  of  the  Australian  States  was  unsuccessful.161 

The  constitutional  protection  afforded  by  section  116  extends  to  the  freedom  to  believe, 
but  freedom  to  act  in  accordance  with  religious  beliefs  has  not,  in  practice,  been  subject 


159  Supra ,  note  148  at  p.  165,279. 

160  Ibid at  p.  165,316. 

161  Stephen  McLeish,  "Making  Sense  of  Religion  and  the  Constitution:  A  Fresh  Start  for  Section  116"  (1992) 
18:2  Monash  U.  L.  Rev.  207  at  p.  209. 
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to  the  same  protection.162  The  religious  freedom  guaranteed  by  section  116  is  not 
absolute  and  is  qualified  by  controls  to  ensure  the  maintenance  of  civil  government  and 
the  preservation  of  the  community.163  The  leading  case  on  the  "free  exercise  clause" 
of  section  116,  Adelaide  Company  of  Jehovah’s  Witnesses  Inc .  v.  The 
Commonwealth ,164  stands  for  the  proposition  that  the  constitutional  guarantee  of 
religious  freedom  may  be  restricted  if  some  value  of  societal  life  is  served  by  the 
restriction.165  The  FI. A.  is  Commonwealth  legislation  and,  as  such,  is  subject  to  the 
provisions  of  the  Commonwealth  Constitution .  Section  116  does  not  preclude  a  court 
from  examining  the  religious  practices  of  parties  when  it  is  necessary  to  make  a  custody 
or  access  determination  in  accordance  with  the  paramount  objective  of  the  child’s 
welfare. 

(iii)  RELIGION  AS  A  FACTOR  IN  THE  ADJUDICATION  OF 
AUSTRALIAN  "CUSTODY"  AND  “ACCESS"  DISPUTES 

In  Wellington  v.  Wellington ,166  the  petitioner  mother  was  a  Jehovah’s  Witness  and  the 
respondent  father  was  a  member  of  the  Church  of  England.  The  mother  was  granted 
custody  of  two  of  the  children  of  the  marriage  and  the  father  was  granted  custody  of  the 
other  two  children.  The  mother’s  access  to  the  children  not  in  her  custody  was  made 
subject  to  the  proviso  that  she  not  take  them  to  meetings  of  the  Jehovah’s  Witnesses 
or  on  "door  knocking"  expeditions  during  periods  of  access.  The  father’s  access  to  the 
children  not  in  his  custody  was  made  subject  to  the  condition  that  he  not  take  them  to 


162  Supra ,  note  148  at  p.  165,318. 

,63  Ibid. 

164  (1943)  67  C.L.R.  116  at  p.  123  (H.C.A.). 

165  Ellen  Goodman,  'The  Relevance  of  Religion  in  Custody  Adjudication  under  the  Family  Law  Act"  (1981)  7 
Monash  U.  L.  Rev.  217  at  p.  219. 
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Sunday  School  during  access  visits.  Although  the  Supreme  Court  of  South  Australia  did 
not  specifically  consider  section  116  of  the  Commonwealth  Constitution,  it  held  that  it 
is  not  the  function  of  the  court  to  prefer  one  religious  upbringing  to  another.  The  Court 
went  on  to  say,  citing  the  decision  of  Evers  v.  Evers, 167  that  a  court  exercising 
jurisdiction  in  matrimonial  causes  should  not  discriminate  against  any  parent  upon  the 
ground  that  the  child  whose  custody  is  sought  is  likely  to  be  brought  up  as  a  Jehovah’s 
Witness. 

In  in  the  Marriage  of  Paisio  (No.2),m  an  often  cited  case  of  the  Family  Court  of 
Australia,  the  mother  appealed  a  decision  granting  the  father  custody  of  the  three 
children  of  the  marriage.  The  mother  was  a  Jehovah’s  Witness  and  the  father  did  not 
practice  any  religion.  The  two  eldest  children  decided  to  live  with  the  father  shortly 
after  the  separation  and  the  youngest  child,  who  was  seven  at  the  time  of  the  initial 
hearing  of  the  matter,  continued  to  live  with  her  mother.  The  mother  was  found  to  be 
caring  and  loving  and  the  child  expressed  a  clear  preference  to  remain  in  the  care  of 
her  mother.  The  judge  at  first  instance  came  to  the  conclusion  that  the  child’s  welfare 
would  be  best  served  by  granting  custody  to  the  father.  On  appeal,  the  Family  Court  of 
Australia  indicated  that  the  judge  was  entitled  to  take  into  account  as  one  of  a  number 
of  relevant  factors,  the  possible  effects  on  the  child  of  being  deprived  of  reasonably 
normal  contact  with  her  peer  group  and  the  resulting  interference  with  the  child’s  growth 
and  development  as  a  social  being.  The  Court  stated: 

(i)n  approaching  a  dispute  of  custody  or  access  which  involves  an 
examination  of  the  system  of  beliefs  or  attitudes  to  religion. ..in  which 
children  are  being  brought  up,  the  court  must  still  commence  with  and 
never  lose  sight  of  the  principle  that  the  welfare  of  the  children  is  the 

paramount  consideration.169 


167  (1972)  19  F.L.R.  296.  (S.C.S.A.) 

168  (1978)  5  Fam.  L.R.  281  (Fam.  C.A.). 
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The  Court  went  on  to  say  that  although  section  116  of  the  Commonwealth  Constitution 
demands  that  an  Australian  court  not  "...commence  with  a  premise  that  as  a  matter  of 
public  policy  one  religion  is  to  be  preferred  to  another...170  [nevertheless]  there  have 
been  cases  in  which  courts  have  held  that  the  doctrines  of  a  particular  religion. ....have 
been  so  detrimental  to  children  as  to  necessitate  that  the  children  should  not  be  in  the 
custody  of  the  parent  holding  such  doctrines.8'171  This  decision  has  been  criticized  in 
terms  of  its  consideration  of  the  child’s  religious  upbringing  as  a  factor  in  determining 
the  issue  of  custody.  Specifically,  it  appears  that  both  courts  make  the  assumption  that 
the  mother’s  religious  practices  could  have  a  negative  impact  on  the  child  despite  the 
fact  that  no  such  deleterious  effects  were  found  to  exist  at  the  time  the  case  was 
heard.172 

In  the  Marriage  of  Plows  (No.2)m  involved  a  custody  dispute  between  a  mother  who 
was  a  practising  member  of  the  religious  sect  known  as  the  Plymouth  Brethren  and  a 
father  who  was  expelled  from  the  sect.  As  a  result  of  the  husband’s  expulsion,  she  left 
the  matrimonial  home  taking  their  two  children  with  her.  The  judge  at  first  instance 
awarded  custody  to  the  father  and  made  a  suspended  order  for  access  to  the  wife.  The 
court  held: 

...the  welfare  of  the  children  over  the  long  term  would  best  be  served  if 
they  were  placed  in  the  custody  of  the  husband.  With  him  they  would 
have  the  opportunity  of  growing  into  full  members  of  our  social 
organization  not  retarded  by  the  eccentric  beliefs  of  their  mother.174 


wo  Ibid.,  at.  p.  283. 

,71  Ibid .,  at  p.  284. 

172  Supra ,  note  165  at  pp.  222-223. 
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The  wife  appealed  and  her  appeal  was  allowed  on  the  basis  that  the  judge  had  erred 
in  the  exercise  of  his  discretion  by  giving  insufficient  weight  to  the  children’s  wishes, 
the  effect  of  the  children’s  separation  from  their  mother,  and  to  the  inadequacies  of  the 
father’s  proposals  about  the  children’s  care.  The  court  referred  to  the  principle,  as 
expressed  in  Adelaide  Co.  of  Jehovah’s  Witnesses  Incorp.  v.  The  Commonwealth ,175 
that  it  is  not  proper  for  a  court  to  prefer  one  religion  to  another.  The  issue,  as 
delineated  by  the  Family  Court  of  Western  Australia,  was  whether  the  appellant  mother 
held  certain  beliefs  which  influenced  and  controlled  her  behaviour  as  a  mother  to  the 
extent  that  the  practice  of  those  beliefs  would  be  adverse  to  the  paramount  interests  of 
the  children  whose  custody  she  sought.176  The  majority,  on  appeal,  made  an  order 
for  joint  custody  of  the  children  with  daily  care  and  control  during  the  working  week  to 
the  mother  and  to  the  father  on  weekends.  The  father  was  given  the  right  to  determine 
the  religious  and  educational  upbringing  of  the  children.  Also,  the  court  ordered  that 
the  consent  of  the  father  was  necessary  before  the  mother  could  take  the  children  to 
meetings  of  the  Brethren.177  in  In  the  Marriage  of  Plows  (No.3)m,  the  custodial 
arrangements  were  altered.  The  father  moved  from  Adelaide  to  Sydney  and  both 
parents  applied  for  sole  custody.  Sole  custody  was  awarded  to  the  wife  and  the 
husband’s  appeal  from  this  decision  was  dismissed.  It  was  held  that  the  trial  judge 
properly  exercised  his  discretion.  Once  again,  the  paramountcy  of  the  children’s 
welfare  was  emphasized,  even  in  cases  involving  questions  of  religious  beliefs  or 
practices. 


175  Supra ,  note  164. 

176  Supra ,  note  173  at  p.  599. 
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In  the  Marriage  of  Grimshaw 179  the  Family  Court  of  Australia  considered  an  appeal 
from  the  dismissal  of  an  application  for  custody  by  the  children’s  aunt  and  uncle,  the 
A.s.,  who  belonged  to  the  Plymouth  Brethren  from  which  the  children’s  mother  had  been 
expelled.  At  the  time  of  her  expulsion,  the  mother  sent  the  children  to  live  with  the  A.s. 
The  trial  judge  dismissed  the  A.s.  application  on  the  basis  that  the  beliefs  and  practices 
of  the  Brethren  are  opposed  to  the  fundamental  principles  of  law  relating  to  the  custody 
of  children.  The  appeal  was  allowed  because  the  judge  failed  to  properly  exercise  his 
discretion  about  the  competing  claims  for  custody,  in  light  of  welfare  of  the  children  as 
the  paramount  consideration.  The  effect  of  religious  practices  cannot  be  examined  so 
isolation  from  other  relevant  considerations.180 

In  In  the  Marriage  of  N.  (No.  2),m  the  mother  appealed  against  the  custody  order 
made  in  favour  of  the  father.  Both  parents  belonged  to  the  Orthodox  Jewish  community 
and  the  difference  in  their  religious  observances  was  one  of  degree  rather  than 
substance.  The  father  adopted  a  devout  attitude  to  their  religion  and  there  was 
disagreement  as  to  the  extent  of  participation  and  the  degree  to  which  their  sons  should 
be  educated  and  trained  in  the  Jewish  faith.  Evidence  was  introduced  suggesting  that 
the  father’s  role  in  the  children’s  religious  upbringing  would  take  on  greater  significance 
as  the  boys  grew  older.  The  trial  Judge  placed  considerable  weight  on  religious  belief 
as  a  factor  because  of  its  importance  in  the  children’s  lives.  She  characterized  it  as  an 
issue  which  "permeates  their  security,  their  stability,  their  family,  their  extended  family 
and  their  very  identity".182  The  majority  of  the  Family  Court  of  Australia,  on  appeal, 
felt  that  the  trial  Judge  over-emphasized  religion  as  a  factor  in  the  custody 
determination.  The  Court  stated: 


179  (1981  )  8  Fam.  L.R.  346  (Fam.  C.A.). 

180  Ibid. .  at  p .  351 . 

181  (1981)  7  Fam.  L.R.  889,  [1981]  F.L.C.  76,820  (Fam.  C.A.). 
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...ordinarily  the  question  of  the  religious  upbringing  of  the  children  is  a 
matter  to  be  determined  by  the  custodian  after  the  question  of  custody 
has  been  determined  and  the  religious  differences  of  the  parents  is  not 
a  determinant  or  even  a  significant  factor  in  a  custody  case.  Otherwise 
it  would  involve  the  court  in  the  task  of  passing  judgment  upon  the 
appropriateness  of  one  form  of  religious  upbringing  as  distinct  from 
another.183 

The  Court  held  that  only  in  exceptional  circumstances  should  the  religious  differences 
of  parents  assume  significance  in  a  custody  decision.  Despite  the  Family  Court  of 
Australia’s  criticism  of  the  emphasis  placed  by  the  trial  judge  on  the  religious  beliefs 
of  the  parents,  it  was  decided  that  a  new  trial  was  not  necessary. 

In  the  Marriage  of  Litchfield, 184  a  case  involving  access  only,  the  father,  who  was 
expelled  from  the  "Exclusive  Brethren",  sought  access  to  his  ten-year-old  daughter  who, 
with  her  mother,  was  an  active  member  of  the  sect.  She  argued  that  her  religious 
beliefs  and  those  of  her  daughter  prohibited  access.  The  child  indicated  that  she  did 
not  wish  to  see  her  father  and  the  evidence  showed  that  access  in  the  past  had  caused 
the  child  great  stress.  The  husband’s  application  for  access  was  dismissed.  The  Court 
said  that  the  freedom  of  religion  guaranteed  in  section  116  of  the  Commonwealth 
Constitution  is  not  a  "...complete  and  unlimited  freedom  but  a  freedom  which  is  subject 
to  such  limitations  as  are  reasonably  necessary  for  the  protection  of  the  community  and 
in  the  interests  of  social  order".185  The  trial  judge  held  that  the  court  will  not  express 
a  prejudice  or  preference  for  any  particular  religion  and  when  applying  the  principle  that 
the  welfare  of  the  child  is  paramount,  will  consider  the  impact  of  the  religious  beliefs 
of  relevant  parties  on  the  welfare  of  the  child. 


83  Ibid.,  at  p.  899. 
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In  the  case  of  In  the  Marriage  of  Firth, m  the  wife  was  granted  custody  of  the  children 
and  the  trial  judge  restrained  the  members  of  the  Brethren  religion  from  hawing  contact 
with  the  children.  On  appeal,  the  trial  judge’s  decision  was  upheld.  The  Family  Court 
of  Australia  held  that  the  trial  judge’s  decision  was  properly  based  on  a  consideration 
of  the  welfare  of  the  children  and  since  the  trial  judge  concluded  that  it  was  detrimental 
to  the  children’s  welfare  to  come  into  contact  with  a  particular  religious  faith,  his  order 
did  not  breach  section  116  of  the  Commonwealth  Constitution.  Since  the  wife  raised  the 
issue  of  the  children  receiving  a  more  libertarian  upbringing  rather  than  an  exclusive 
religious  one,  the  trial  judge  was  entitled  to  consider  this  issue.  However,  it  was  found 
that  the  trial  judge  did  not  have  the  discretion  to  prohibit  contact  between  the  children 
and  third-party  members  of  a  religious  organization. 

These  cases  demonstrate  that  the  law  in  Australia  is  well-established  with  respect  to 
judicial  consideration  of  religion  as  a  factor  in  custody  and  access  determinations.  All 
of  the  cases  considered  emphasize  that  the  courts  may  not  prefer  one  religion  to  another 
because  to  do  so  would  constitute  an  express  violation  of  s.116  of  the  Commonwealth 
Constitution.  However,  the  courts  are  entitled  to  consider  factors  relating  to  the 
religious  upbringing  and  education  of  children  if  these  factors  impact  on  the  welfare  of 
the  child.  The  outcomes  of  these  cases  vary  depending  on  the  circumstances  of  each 
child’s  situation.  In  some  of  the  cases,  In  the  Marriage  of  Paisio ,187  In  the  Marriage 
of  Plows  (No.2)m  and  in  the  Marriage  of  Firth ,189  religion  weighed  heavily  as  a 
factor  in  the  judicial  determination  of  what  outcome  the  children’s  welfare  demanded. 
In  other  cases,  In  the  Marriage  of  Grimshaw 190  and  In  the  Marriage  of  N.  ( No.2),]q 1 
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religion  was  seen  to  be  just  one  of  a  number  of  relevant  factors  to  be  taken  into 
consideration  in  attempting  to  make  decisions  consistent  with  the  paramount 
consideration  of  the  child’s  welfare. 

G.  THE  UNITED  STATES 

(i)  THE  LEGAL  STANDARD  APPLIED  IN  CUSTODY  AND  ACCESS  DISPUTES  -  FLORIDA, 
CALIFORNIA,  MICHIGAN,  NEW  YORK  AND  PENNSYLVANIA 

Unlike  Great  Britain  and  Australia,  there  is  no  single  statute  which  governs  judicial 
decision-making  in  family  Saw  proceedings  involving  children  in  the  United  States. 
Instead,  each  state  has  the  inherent  jurisdiction  to  enact  its  own  Saws  in  this  area.  The 
prevalent  standard  applied  in  disputes  involving  the  custody  and  access  of  children  is 
that  of  the  "best  interests  of  the  chiScT  or  "the  general  welfare  of  the  child".192  The 
Uniform  Marriage  and  Divorce  Act,  (the  U.M.D.A.)  which,  as  of  1992,  had  been  enacted 
in  at  least  forty-four  jurisdictions,  specifies  that  the  courts  must  consider  the  best 
interests  of  the  child  in  the  adjudication  of  custody  and  access  disputes193  (many 
states,  while  adopting  the  best  interests  standard  in  the  U.M.D.A.,  list  general 
interpretative  factors  in  their  own  statutes194).  Section  428  of  the  U.M.D.A.  provides: 


S.428  ...except  as  otherwise  agreed  by  the  parties  in  writing  at  the  time 
of  the  custody  decree,  the  custodian  may  determine  the  child’s 
upbringing,  including  his. ..religious  training,  unless  the 
court. ..finds. ..the  child’s  physical  health  would  be  endangered  or 
his  emotional  development  significantly  impaired. 


191  Supra,  note  181. 

192  R.  Collin  Mangrum,  "  Religious  Constraints  During  Visitation:  Under  What  Circumstances  Are  they 
Constitutional?"  (1991)  24  Creighton  L  Rev.  445  at  p.  459. 

193  Dale  Bagshaw,  "Children  of  Divorce  in  Britain  and  the  United  States:  Current  Issues  in  Relation  to  Child 
Custody  and  Access"  (1992)  6  Aust.  J.F.L.  32  at  p.41. 
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This  section  seems  to  preclude  the  interference  of  the  non-custodial  parent  in  the 
exercise  of  the  custodial  parent’s  authority  regarding  the  child.  The  court  is  not 
authorized  to  intervene  simply  because  the  non-custodial  parent  feels  a  decision  made 
by  the  custodial  parent  may  not  be  in  the  child’s  best  interests.  The  court  must  apply 
a  higher  standard  to  justify  intervention,  namely,  that  the  custodial  parent’s  choice 
would  "endanger  the  child’s  physical  health  or  significantly  impair  his  emotional 
development".195 

It  is  interesting  to  note  the  different  versions  of  the  best  interests  standard  adopted  by 
the  various  States.  Florida’s  Civil  Practice  and  Procedure  states  that: 

S. 61.13(20(6}(1)  (T)he  court  shall  determine  all  matters  relating  to 

custody  of  each  minor  child  of  the  parties  in 
accordance  with  the  best  interests  of  the  child... 

Sections  5(2)(b)(1)  and  (2)  say  it  is  the  public  policy  of  the  State  of  Florida  to  ensure 
that  children  have  frequent  and  continuing  contact  with  both  parents  after  the  parents 
separate  or  divorce  and  to  encourage  parents  to  share  the  rights  and  responsibilities  of 
child-rearing.  In  light  of  this  policy,  there  is  a  presumption  of  shared  parental 
responsibility  unless  the  court  finds  that  it  would  be  detrimental  to  the  child.  The 
statute  provides  a  non-exhaustive  list  of  factors  to  be  evaluated  in  determining 
the  best  interests  of  the  child,  including: 

S. 61. 13(3)  (a)  the  parent  who  is  more  likely  to  allow  the  child 

frequent  and  continuing  contact  with  the 
nonresidential  parent; 

(b)  the  love,  affection,  and  other  emotional  ties 
existing  between  the  parents  and  the  child; 


195 


Uniform  Marriage  and  Divorce  Act,  Uniform  Laws  Annotated,  vol.  9A,  comment  at  p.  627. 
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(c)  the  capacity  and  disposition  of  the  parents  to 
provide  the  child  with  food,  clothing,  medical  care 
or  other  remedial  care  recognized  and  permitted 
under  the  laws  of  this  state  in  lieu  of  medical  care, 
and  other  material  needs; 

(d)  the  length  of  time  the  child  has  lived  in  a  stable, 
satisfactory  environment  and  the  desirability  of 
maintaining  continuity; 

(e)  the  permanence,  as  a  family  unit,  of  the  existing  or 
proposed  custodial  home; 

(f)  the  moral  fitness  of  the  parents; 

(g)  the  mental  and  physical  health  of  the  parents; 

(h)  the  home,  school,  and  community  record  of  the 
child; 

(i)  the  reasonable  preference  of  the  child,  if 
the  court  deems  the  child  to  be  of  sufficient 
intelligence,  understanding,  and  experience 
to  express  a  preference; 

(j)  the  willingness  and  ability  of  each  parent  to 
facilitate  and  encourage  a  close  and 
continuing  parent-child  relationship  between 
the  child  and  the  other  parent; 

(k)  any  other  fact  considered  by  the  court  to  be 
relevant.196 


The  best  interests  standard  of  the  state  of  California  is  much  more  succinct  than  that  of 
Florida.  Section  4606  of  the  California  Civil  Code  states: 


S.4606  (l)n  making  a  determination  of  the  best  interest  of  the 
child  in  any  proceeding  under  this  title,  the  court’s 
determination  shall  include,  but  shall  not  be  limited  to, 
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consideration  of  the  health  safety,  and  welfare  of  the 

child.197 


Michigan,  like  Florida,  sets  out  a  list  of  interpretive  factors  as  to  the  meaning  of  the 
best  interests  of  the  child.  Section  722.23  of  the  Child  Custody  Act  of  1970  provides 
that  the  court  will  look  at  "the  sum  total  of  the  following  factors  to  be  considered, 

evaluated,  and  determined  by  the  court:" 


S. 722. 23  (a)  the  love,  affection,  and  other  emotional  ties 

existing  between  the  parties  involved  and  the  child; 

(b)  the  capacity  and  disposition  of  the  parties  involved 
to  give  the  child  love,  affection,  and  guidance  and 
continuation  of  the  educating  and  raising  of  the 
child  in  its  religion  or  creed,  if  any; 

(c)  the  capacity  and  disposition  of  the  parties  involved 
to  provide  the  child  with  food,  clothing,  medical 
care  or  other  remedial  care  recognized  and 
permitted  under  the  laws  of  this  state  in  place  of 
medical  care,  and  other  material  needs; 


(d)  the  length  of  time  the  child  has  lived  in  a  stable, 
satisfactory  environment  and  the  desirability  of 
maintaining  continuity; 

(e)  the  permanence,  as  a  family  unit,  of  the  existing  or 
proposed  custodial  home  or  homes; 

(f)  the  moral  fitness  of  the  parties  involved; 

(g)  the  mental  and  physical  health  of  the  parties 
involved; 

(h)  the  home,  school,  and  community  record  of  the 

child; 
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Cal.  Civ.  Code  (West  Supp.  1990). 
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(i)  the  reasonable  preference  of  the  child,  if  the  court 
deems  the  child  to  be  of  sufficient  age  to  express 

preference; 

(j)  the  willingness  and  ability  of  each  parent  to 
facilitate  and  encourage  a  close  and  continuing 
parent-child  relationship  between  the  child  and  the 

other  parent; 

(k)  any  other  fact  considered  by  the  court  to  be 
relevant  to  a  particular  child  custody  dispute.198 

With  the  exception  of  subsection  (b),  these  factors  are  almost  identical  to  those  in  the 
Florida  statute.  Section  722.23(b)  is  unique  in  the  sense  that  it  specifically  mentions 
the  capacity  and  disposition  of  the  parents  to  continue  to  raise  the  child  in  "its  religion 
or  creed".  This  amounts  to  a  statutory  recognition  of  the  court’s  ability  to  consider  a 
child’s  religious  upbringing  as  a  relevant  factor  when  making  a  determination  as  to 
custody. 


In  New  York,  family  proceedings  involving  children  are  governed  by  the  Domestic 
Relations  Law.  Section  70  of  Article  5  provides  that: 


Art. 5(70)  (l)n  all  cases  there  shall  be  no  prima  facie  right  to  the 

custody  of  the  child  in  either  parent,  but  the  court  shall 
determine  solely  what  is  for  the  best  interest  of  the  child, 
and  what  will  best  promote  its  welfare  and  happiness,  and 
make  award  accordingly.199 

Finally,  in  Pennsylvania,  as  in  the  other  States  considered,  the  judicial  standard  to  be 
applied  in  disputes  involving  the  custody  and  access  of  children  is  the  best  interests  of 


Mich.  Comp.  Law  Ann.  (West  Supp.  1990). 
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the  child.  This  is  confirmed  by  the  Superior  Court  of  Pennsylvania  in  the  case  of 
Zummo  v.  Zummc?00  where  it  was  held: 

(l)t  is  well-settled  in  Pennsylvania  that  custody  and  visitation  matters 
between  contending  parents  are  to  be  decided  on  the  basis  of  the 
judicially  determined  best  interest  of  the  child  on  a  case  by  case  basis, 
considering  all  factors  which  legitimately  impact  on  the  child’s  physical, 
intellectual,  moral  and  spiritual  well-being.201 

In  the  United  States,  therefore,  the  preponderant  consideration  in  custody  and  access 
disputes  is  the  best  interests  of  the  child.  Religion  as  a  factor  in  custody  disputes  is 
approached  cautiously  by  the  courts  because  it  may  be  deemed  to  be  a  violation  of  the 
religious  freedoms  of  one  of  the  parents  under  the  U.S.  Constitution. 

(ii)  THE  CONSTITUTION  OF  THE  UNITED  STATES 

The  First  Amendment  to  the  United  States  Constitution  states: 

Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof.202 

Through  the  Due  Process  Clause  of  the  Fourteenth  Amendment,  the  First  Amendment 
applies  not  only  to  the  federal  government  but  to  the  states.  The  First  Amendment  does 
not,  however,  govern  the  actions  of  individuals. 


200  574  A. 2d  1130  (Pa.  Super.  Ct.  1990). 

201  Ibid.,  at  p.  1142. 
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U.S.  Const  it.  amend.  I. 
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The  First  Amendment  has  been  strictly  interpreted  to  prevent  governmental  interference 
with  religious  belief.203  The  U.S.  Supreme  Court  has  held,  however,  that  religiously 
motivated  conduct  may  still  be  regulated  by  each  State  which  must  be  able  to 
demonstrate  that  there  is  a  compelling  State  interest  before  an  individual’s  free  exercise 
of  religion  may  be  encroached  upon.204  Moreover,  the  State  must  demonstrate  that 
the  limitation  utilized  is  the  least  intrusive  method  of  effectively  protecting  the  state 
interest  in  question.205 

In  Prince  v.  Massachusetts,206  the  U.S.  Supreme  Court  held  that  the  protection  of 
children  is  generally  a  compelling  state  interest,  in  that  case,  an  aunt,  as  custodian 
of  a  nine-year-old  girl,  allowed  the  child  to  sell  a  Jehovah’s  Witness  publication  in  a 
public  place.  A  child  labour  law  prohibited  this  and  the  aunt  claimed  that  the  law 
violated  her  First  Amendment  right  to  the  free  exercise  of  religion.  The  Saw  was  upheld. 

Parents  with  conflicting  religious  beliefs  who  are  involved  in  custody  and  access 
disputes  "...frequently  argue  that  the  free  exercise  clause  of  the  First  Amendment 
precludes  the  court  from  denying  custody  on  the  basis  of  religious  belief."207 
Nonetheless,  where  it  appears  that  a  child  may  be  detrimentally  affected  by  exposure 
to  conflicting  religious  beliefs  or  practices,  courts  have  made  orders  prohibiting  parents 
from  involving  the  child  in  the  religious  activities  in  question.  However,  the  threshold 
at  which  the  courts  are  willing  to  impose  limitations  on  the  free  exercise  of  religion  in 


203  Cantwell  v.  Connecticut ,  310  U.S.  296  at  p.  303  (1940). 

204  Janet  J.  Anderson,  "Family  Law  in  the  1 990’s  -  Capital  Punishment  of  Kids:  When  Courts  Permit  Parents 
to  Act  on  Their  Religious  Beliefs  at  the  Expense  of  Their  Children’s  Lives"  (1993)  46  Vanderbilt  L.  Rev. 
677  at  p.  757. 

205  SherbertM.  I lerner,  374  U.S.  398  at  p.  406  (U.S.S.C.  1963). 

206  321  U.S.  158  (U.S.S.C.  1944). 

207  Martin  Weiss  and  Robert  Abramoff ,  "The  Enforceability  of  Religious  Upbringing  Agreements"  (1992)  25 
J.  Marshall  L.  Rev.  655  at  p.  662. 
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order  prevent  potential  harm  to  a  child,  is  a  matter  of  conflicting  judicial  interpretation. 
The  following  cases  illustrate  the  different  approaches  adopted  by  the  courts. 

(iii)  RELIGSQN  AS  A  FACTOR  IN  THE  ADJUDICATION  OF  "CUSTODY”  AND  "ACCESS" 

DISPUTES  IN  THE  UNITED  STATES  OF  AMERICA 

The  challenge  for  the  courts  in  the  determination  of  custody  and  access  disputes  in 
which  the  parents  have  conflicting  religious  beliefs,  is  to  balance  the  paramount 
consideration  of  the  best  interests  of  the  child  against  the  First  Amendment  rights  of  the 
parents.  The  approaches  adopted  by  the  courts  have  not  been  uniform.  Certain 
decisions  reflect  the  judicial  contention  that  the  religious  practices  of  a  parent  should 
only  be  restricted  when  there  is  a  clear  and  affirmative  showing  of  present  or  imminent 
substantial  harm  to  the  child.  Other  decisions  take  a  more  protective  approach  towards 
the  child  and  hold  that  if  the  conflict  between  the  parents’  religious  beliefs  is  likely  to 
have  an  adverse  effect  on  the  child’s  general  welfare,  the  court  may  restrict  one  of  the 
parents  from  exposing  the  child  to  his  or  her  religious  beliefs. 

In  Morris  v.  Morris,™  the  Superior  Court  of  Pennsylvania  found  that  the  First 
Amendment  rights  of  the  non-custodial  parent  were  outweighed  by  the  best  interests  of 
the  child.209  The  mother,  who  was  Roman  Catholic,  sought  to  prevent  the  father,  a 
Jehovah’s  Witness,  from  exposing  their  daughter  to  Jehovah’s  Witness  beliefs  and 
practices,  including  door-to-door  canvassing,  on  weekend  access  visits.  In  seeking  to 
impose  the  least  restrictive  alternative,  the  court  did  not  prohibit  the  father  from 
discussing  his  beliefs  with  the  child,  but  enjoined  him  from  taking  her  on  door-to-door 
religious  solicitations.  The  rationale  of  the  Superior  Court  in  arriving  at  this  decision 
is  noteworthy.  The  Court  found  that: 


208  412  A. 2d  139  (Pa.  Super.  Ct.  1979). 
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1)  It  would  be  an  egregious  error  by  our  courts  in  a  custody  dispute  to 
scrutinize  the  ability  of  the  parents  to  foster  the  child’s  emotional 
development,  ...  yet  not  review  their  respective  religious  beliefs.210 

2)  [wfithin  the  best  interest  concept. ..is  the  stability  and  consistency  of  the 
child’s  spiritual  inculcation.211 

3)  The  paramount  consideration  is  the  best  interests  and  welfare  of  the 
child. ..it  embraces  the  child’s  physical,  intellectual,  moral  and  spiritual 
well-being.212 

4)  [wfhiie  the  adoption  of  a  belief  is  absolutely  protected,  there  exists  only 
a  qualified  right  to  act  on  that  belief.213 

5)  [w]hiie  religious  beliefs  must  not  constitute  the  sole  determinant  in  a 
child  custody  award,  the  court  may  consider  those  beliefs  in  rendering  a 
decree.214 

6)  [A  court  considering  religious  beliefs  in  rendering  a  challenged  custody 
award]  neither  intendfs]  to,  nor  [is]  capable  of,  rendering  a  value 
judgment  on  the  intrinsic  truth  of  the  varied  religious  beliefs,-  but 
confinets]  [its]  evaluation  solely  to  any  detrimental  effect  their  practice 
[of  those  beliefs]  may  have  on  the  development  of  the  child.215 

7)  [w]e  cannot  accept  an  argument  that  the  absence  of  present  harm 
constricts  the  court’s  power  to  act.  Were  this  the  case,  we  would  have 
to  allow  psychological  harm  to  Lisa  to  progress  to  a  mentally  crippling 
point  before  action  could  be  taken.  With  that  damage  a  fait  accompli, 
however,  any  remedial  action  would  be  marginally  effective. ..Inconsistent 
teachings  would  probably  result  in  some  mental  disorientation  to  Lisa. 
We  believe  that  this  is  sufficient  to  override  any  right  appellant  may  have 


210  Supra,  note  208  at  p.  142. 

211  Ibid.,  at  pp.  141-2. 

212  Ibid.,  at  p.  141. 

213  Ibid.,  at  p.  142. 

214  Ibid.,  at  p.  143. 
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in  draping  the  whole  of  his  religious  beliefs  upon  the  child216  (emphasis 

added). 

In  Andros  v.  Andros™  the  mother,  who  was  Lutheran,  successfully  sought  a  variation 
or  modification  of  a  joint  custody  order  and  a  restriction  preventing  the  non-custodial 
father  from  involving  the  children  in  any  activities  of  the  Assemblies  of  God.  Based  on 
the  expert  evidence  of  a  psychologist,  the  court  held  that  "...a  finding  that  the  children’s 
emotional  health  is  endangered  is  sufficient  to  satisfy  the  statutory  [best  interest] 
requirement"218  (emphasis  added).  The  Minnesota  Court  of  Appeals  held  that  the 
order  properly  gave  the  mother  exclusive  control  over  the  children’s  religious  training 
based  on  the  fact  that  "...it  is  settled  law. ..that  the  custodial  parent  of  minor  children 
has  control  over  the  children’s  upbringing"219  and  that  it  did  not  violate  the  father’s 
freedom  of  religion  because,  "...although  appellant’s  wish  to  involve  the  children  in  his 
religious  activities  is  now  subject  to  respondent’s  consent  while  they  are  minors, 
appellant  is,  and  always  has  been,  free  to  practice  his  religious  beliefs  as  he  sees 
fit."220  A  parent’s  right  to  religious  freedom  is  inviolable  insofar  as  that  person’s  own 
personal  beliefs  and  actions  are  concerned,  but,  once  a  parent’s  views  begin  to  impact 
on  the  children’s  lives,  the  court  is  justified  in  protecting  the  interests  of  children  by 
imposing  reasonable  restrictions  on  the  manifestation  of  those  religious  beliefs.  The 
Andros  decision  affirms  the  principle  that  the  right  to  the  free  exercise  of  religion  is  not 
an  unqualified  right. 


216  Ibid.,  at  pp.  146-7. 

217  396  N.W.  2d  917  (Minn.  Ct.  App.  1986). 

218  Ibid.,  at  p.  923. 

219  Ibid.,  at  p.  924. 
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In  the  case  of  Simms  v.  Sim  ms, 221  a  mother  who  had  converted  to  Judaism,  the 
father’s  religion,  reverted  to  Catholicism  upon  separation.  During  the  marriage,  the  two 
children  of  the  marriage  were  raised  as  Jews.  The  mother  was  awarded  custody  of  the 
children.  The  mother  became  an  extremely  devout  Catholic  and  was  taking  the  children 
regularly  to  church  services.  Sn  an  unusual  decision  the  Court  awarded  physical  custody 
of  the  children  to  the  mother  but  also  awarded  "custody18  to  the  father  for  the  purpose 
of  determining  religious  training.222  The  Court  held: 


The  key  thing  here  is  that  if  the  children  are  taken  to  both,  are  trained  in 
both  the  Jewish  faith  and  the  Catholic  faith,  they  are  learning  two  sets  of 
values.  It  becomes  confusing  and  does  not  give  them  the  consistency 
and  structrure  which  all  Courts  have  consistently  found  to  be  important 
for  children  and,  therefore,  the  Court  finds  that  it  is  appropriate  for  the 
father  to  determine  the  religious  education  of  the  children.  The  Court 
finds  this  to  be  in  the  best  interests  of  the  children  and  the  mother  still 
has  custody  concerning  all  other  matters  and  is  able  to  control  those 
issues.223 


The  Court  in  this  case  attempted  to  preserve  the  children’s  religious  upbringing  which 
had  been  agreed  upon  during  the  marriage.  The  Court  was  faced  with  a  mother  who 
had  become  zealous  in  her  religious  practice  but  who  was  granted  physical  custody  of 
the  children  as  this  was  found  to  be  in  their  best  interests.  The  Court  found  that  the 
only  way  the  children’s  religious  heritage  could  be  preserved  in  this  context  was  to 
cloak  the  father  with  the  authority  to  make  decisions  in  this  area.224  One  wonders 
how,  in  practice,  this  custodial  arrangement  could,  effectively,  work. 


221  (29  December  1988),  Denver  County  Case  No.  87DR3301  (D.C.Col.),  Lawson  J.  [unreported]. 

222  Ibid.,  at  p.  11. 

223  Ibid.,  at  pp.  16-17. 
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In  LeDoux  v.  LeDoux 226  the  Nebraska  Supreme  Court  upheld  a  trial  court  order 
prohibiting  the  non-custodial  father,  a  Jehovah’s  Witness,  from  exposing  his  children 
to  any  religious  practices  or  teachings  inconsistent  with  the  Catholic  religious  belief  of 
the  mother.  Expert  psychological  evidence  showed  that  one  of  the  children  became 
angry  after  visits  with  his  father  and  had  bedwetting  experiences  and  nightmares.  The 
father’s  religion  was  one  of  the  causes  of  the  child’s  stress.  Based  on  this  evidence, 
the  court  concluded  that  the  stress  that  the  child  was  experiencing  posed  an  "immediate 
and  substantial  threat  to  his  we  1 1 -being*26  (emphasis  added)  and  that,  therefore,  the 
trial  court  was  justified  in  making  an  order  aimed  at  protecting  the  child  from  that 
threat.  The  court  characterized  the  trial  court’s  order  as  narrowly  tailored  in  that  it 
imposed  the  least  possible  intrusion  on  the  father’s  free  exercise  of  religion  and  the 
custodial  mother’s  right  to  control  the  child’s  religious  training.  The  court  specified  that 
"...the  custodial  parent  normally  has  the  right  to  control  the  religious  training  of  the 
child."227  This  decision  is  noteworthy  in  that,  despite  the  child’s  best  interests  being 
found  to  outweigh  the  father’s  freedom  of  religion,  the  standard  adopted  by  the  court  is 
more  onerous  than  the  standards  applied  in  the  Morr/s228  and  Androtf29  decisions. 
Having  to  demonstrate  an  immediate  and  substantial  threat  to  a  child’s  well-being  is 
more  onerous  than  showing  that  the  impugned  activities  are  reasonably  likely  to  cause 
harm  to  the  child.  This  higher  standard  negates  the  possibility  of  preventing  the  gradual 
erosion  of  a  child’s  psychological  or  emotional  well-being  over  time.  The  following 
cases  demonstrate  the  application  of  this  higher  threshold. 


225  452  N.W.  2d  1  (Neb.S.C.  1990). 

226  Ibid.,  at  p.  5. 
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In  Munoz  v.  Munoz,230  the  trial  court  prohibited  a  noncustodial  Catholic  mother  from 
taking  her  children  to  Catholic  services  because  their  Mormon  father  had  shown  that 
their  children’s  exposure  to  conflicting  religious  beliefs  was  causing  them  psychological 
harm.  The  Supreme  Court  of  Washington  reversed  the  trial  court’s  decision,  stating 
that: 


...where  the  trial  court  does  not  follow  the  generally  established  rule  of 
noninterference  in  religious  matters  in  child  custody  cases  without  an 
affirmative  showing  of  compelling  reasons tm  such  action,  we  are  of  the 
opinion  that  this  is  tantamount  to  a  manifest  abuse  of  discretion231 
(emphasis  added). 


The  California  Court  of  Appeals  in  the  case  of  In  re  Marriage  of  Murga,232  affirmed  the 
trial  court’s  refusal  to  prohibit  a  non-custodia!  father  from  discussing  his  religion  with 
his  child  and  from  involving  the  child  in  his  religious  activities.  When  visiting  with  the 
father,  the  child  was  required  to  spend  fifteen  or  twenty  minutes  a  day  with  the  family, 
reading  and  discussing  the  Bible,  praying  and  singing.  The  Court  of  Appeals  held  there 
was  no  evidence  that  father’s  religious  practices  and  beliefs  during  visitation  would  be 
harmful  to  the  child. 


...in  the  majority  of  American  jurisdictions  that  have  considered  the 
question,  the  courts  have  refused  to  restrain  the  non-custodia!  parent 
from  exposing  the  minor  child  to  his  or  her  religious  beliefs  and 
practices,  absent  a  clear,  affirmative  showing  that  these  religious 
activities  wil!  be  harmful  to  the  child. ..(even  though  the  custodial  parent) 
...undoubtedly  has  the  right  to  make  ultimate  decisions  concerning  the 
child’s  religious  upbringing233  (emphasis  added). 


230  489  P.2d  1133  (Wash.S.C.  1971). 

231  Ibid.,  at  p.  1135. 

232  1  03  Cal.  App.  3d  498  (Cal.  Ct.  App.  1980). 
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The  Massachusetts  Supreme  Court’s  interpretation  of  the  interests  of  the  child  in  Felton 
v.  Felton,23*  attaches  even  greater  significance  to  the  conflicting  religious  beliefs  and 
practices  of  parents.  The  trial  judge  enjoined  the  non-custodial  father,  a  Jehovah’s 
Witness,  from  instructing  the  children  in  his  religion.  The  Massachusetts  Supreme 
Court  reversed  the  decision,  holding  that  the  judge’s  findings  of  the  deleterious  effects 
on  the  children  and  the  undermining  of  the  custodial  parent’s  relationship  with  the 
children,  were  not  supported  by  sufficient  evidence.  Referring  to  the  limitation  of  a 
parent’s  religious  activities,  the  court  stated  that: 


...harm  to  the  child  from  conflicting  religious  instructions  or  practices, 
which  would  justify  such  a  limitation,  should  not  be  simply  assumed  or 
surmised;  it  must  be  demonstrated  in  detail  (and  that)...(t)he 
law. ..tolerates  and  even  encourages  up  to  a  point  the  child’s  exposure  to 
the  religious  influences  of  both  parents  although  they  are  divided  in  their 
faiths. ..And  it  is  suggested,  sometimes,  that  a  diversity  of  religious 
experience  is  itself  a  sound  stimulant  for  a  child236  (emphasis  added). 


These  statements  are  troubling  in  that  they  suggest  that  not  only  is  it  possible  that 
children  will  not  be  harmed  by  being  exposed  to  the  conflicting  religious  beliefs  and 
practices  of  their  separated  parents,  but  that  such  children  may  actually  benefit  from 
being  exposed  to  such  "diversity".  The  simple  fact  that  these  types  of  custody  and 
access  disputes  appear  before  the  courts  would  seem  to  suggest  that  the  religious 
differences  of  the  parents  have  become  irreconcilable  and  that  therefore,  what  may  be 
viewed  as  religious  "diversity"  in  a  non-contentious  situation,  has  been  transformed  into 
a  "holy  war"  in  disputed  cases.  It  is  difficult  to  imagine  that  these  types  of  situations 
could  have  a  positive  impact  on  children. 


234  418  N.E.  2d  606  (Mass.S.C.  1980). 

235  Ibid.,  at  p.  607. 
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In  Khalsa  v.  Khalsa,237  the  court  specifically  addressed  the  issue  of  whether  the 
confusion  experienced  by  children  over  conflicting  religious  instruction  justifies  the 
restriction  of  a  non-custodial  parent’s  rights  on  a  best  interests  basis.  During  the 
marriage  both  parents  practised  the  Sikh  religion  and  instructed  their  children  in  its 
tenets.  The  mother,  who  was  granted  custody  of  the  children,  abandoned  the  Sikh 
religion  after  the  divorce.  The  trial  court  denied  the  father’s  motion  for  joint  or  sole 
custody  and  granted  the  mother’s  motion  prohibiting  the  father  from  encouraging  his 
children  to  participate  in  his  religion.  The  New  Mexico  Court  of  Appeals  remanded  the 
matter  for  a  new  trial,  holding  that: 


(l)n  justifying  a  prohibition  of  religious  restrictions  on  visitation  rights, 
physical  or  emotional  harm  to  the  child  cannot  be  assumed,  but  must  be 
demonstrated  in  detail. ..Factual  evidence  of  harm  rather  than  ‘mere 
conclusions  and  speculation’  is  required .  Thus  a  custodial  parent’s 
general  testimony  that  the  child  Is  upset  or  confused  because  of  the  non¬ 
custodial  parent’s  religious  practice  is  insufficient  to  demonstrate  harm. 
Further,  general  testimony  that  the  child  is  upset  because  the  parents 
practice  conflicting  religious  beliefs  is  likewise  insufficient238  (emphasis 
added). 


In  Zummo  v.  Zummo,239  the  mother  was  a  practising  Jew  and  the  father  was  Roman 
Catholic.  During  the  marriage  the  children  were  raised  in  the  Jewish  faith.  After 
separation,  the  mother  retained  custody  of  the  children.  The  father  refused  to  arrange 
for  the  children’s  attendance  for  Jewish  religious  instruction  and  services  during  his 
visitation  periods.  He  also  indicated  a  wish  to  take  the  children  to  occasional  Catholic 
services.  The  mother  opposed  visitation  by  the  father  to  the  extent  that  it  disrupted  the 
formal  Jewish  training  of  the  children.  The  trial  court  found  in  favour  of  the  mother, 


237  107  N.M.  31  (Ct.  App.  1988). 

238  Ibid .,  at  p.  720. 
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Supra,  note  200. 
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concluding  that  to  expose  the  children  to  a  conflicting  religion  after  grounding  them  in 
the  tenets  of  the  Jewish  faith  would  "unfairly  confuse  and  disorient  the  children...".240 
The  Pennsylvania  Superior  Court  vacated  the  trial  court’s  order  in  part  contending  that: 


...each  parent  must  be  free  to  provide  religious  exposure  and  instruction, 
as  that  parent  sees  fit,  during  any  and  al!  periods  of  Segal  custody  or 
visitation  without  restriction,  unless  the  challenged  beliefs  or  conduct  of 
the  parent  are  demonstrated  to  present  a  substantial  threat  of  present  or 
future,  physical  or  emotional  harm  to  the  child...™  (emphasis  added). 


The  Court  emphasized  that  this  standard  requires  proof  of  a  "substantia!  threat"  rather 
than  "some  probability",  and  that  "the  speculative  possibility  of  mere  disquietude, 
disorientation,  or  confusion  arising  from  exposure  to  ‘contradictory’  religions  would  be 
a  patently  insufficient  ‘emotional  harm’  to  justify  encroachment  by  the  government  upon 
constitutional  and  religious  rights  of  parents...".242  The  Court  went  so  far  as  to  say 
"...stress  is  not  always  harmful,  nor  is  it  always  to  be  avoided  and  protected 
against"243  (this  is  much  the  same  view  espoused  by  Sopinka  J.  in  the  Supreme  Court 
of  Canada  case  of  Young  v.  Younrfu).  This  case  clearly  endorses  the  dominance  of 
parental  First  Amendment  rights  over  the  standard  of  the  best  interests  of  the  child.  St 
is  noteworthy  that  in  a  custody  and  access  dispute,  where  the  paramount  consideration, 
at  least  in  theory,  is  the  best  interests  of  the  child,  the  court  would  dismiss  "some 
probability"  of  harm  to  the  child  as  irrelevant.  The  focus  seems  to  have  shifted  from 
a  "compelling  state  interest"  in  protecting  children,  as  enunciated  by  the  U.S.  Supreme 


240  Ibid.,  at  p.  1142. 

241  Ibid.,  at  pp.  1154-1155. 

242  Ibid.,  at  p.  1155. 
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Court  in  the  Prince  v.  Massachusetts  case,245  to  the  constitutional  protection  of 
religious  indoctrination  of  children  by  their  parents.  Not  only  does  it  seem  to  undermine 
the  best  interests  standard,  it  negates  the  possibility  that  children  have  an  independent 
right  to  the  free  exercise  of  religion  and  that  they  may  express,  directly  or  indirectly, 
a  view  as  to  the  religion  to  which  they  wish  to  be  exposed. 

In  Pater  v.  Pater,2*6  the  best  interests  standard  was  once  again  overridden  by  the  First 
Amendment  freedom  of  a  parent.  This  case  involved  a  custody  dispute  between  a 
Catholic  father  and  a  Jehovah’s  Witness  mother.  The  trial  court  awarded  custody  to  the 
father  and  visitation  to  the  mother  on  condition  that  she  would  not  expose  the  child  to 
the  Jehovah’s  Witness  religion.  The  Ohio  Court  of  Appeals  affirmed  the  decision.  The 
Supreme  Court  of  Ohio  reversed  the  custody  order  and  vacated  the  restrictions  on  the 
mother’s  access  on  the  basis  that  the  lower  court  decisions  were  improperly  based  on 
the  mother’s  religious  activities.  The  Supreme  Court  confirmed  that  while  the  trial  court 
"may  consider  the  religious  practices  of  the  parents  in  order  to  protect  the  best  interests 
of  the  child. ..the  United  States  Constitution  flatly  prohibits  a  trial  court  from  ever 
evaluating  the  merits  of  religious  doctrine  or  defining  the  contents  of  that  doctrine. 
Furthermore,  custody  may  not  be  denied  to  a  person  solely  because  she  will  not 
encourage  her  child  to  salute  the  flag,  celebrate  holidays,  or  participate  in 
extracurricular  activities."247  A  restraint  on  parents’  custodial  or  access  rights  would 
be  justified  only  on  a  "clear  and  affirmative  showing  that  the  conflicting  religious  beliefs 
affect  the  general  welfare  of  the  child"248  (emphasis  added). 


245  Supra ,  note  206. 

246  588  N.  E.  2d  794  (Oh.S.C.  1992). 

247  Ibid.,  at  p.  797. 
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Courts  in  the  United  States  are  generally  unwilling  to  infringe  on  a  parent’s  First 
Amendment  rights  in  the  absence  of  a  showing  of  present  or  imminent  demonstrable 
harm  to  the  health  or  well-being  of  a  child.  The  statutory  standard  of  "best  interests" 
has  been  judicially  eroded  into  a  standard  which  regards  the  "absence  of  serious  harm" 
as  the  paramount  consideration.  This  position  is  quite  unique  in  comparison  to  the 
situations  that  exist  in  England  and  Australia  where  it  is  settled  law  that,  while  the 
courts  may  not  prefer  one  religion  to  another,  the  religious  freedoms  of  parents  will  be 
infringed  upon  if  the  interests  of  the  child  demand  it  and  that  the  welfare  of  the  child, 
as  it  is  statutorily  defined  and  judicially  applied,  continues  to  be  the  paramount 
consideration. 

H.  FRANCE 

(i)  FRENCH  CIVIL  CODE 

France,  unlike  the  countries  examined  to  this  point,  is  a  civil  law  jurisdiction.  The  law 
in  France  is  governed  by  the  French  Civil  Code  and  Articles  286  to  295,  which  deal 
specifically  with  the  consequences  of  divorce,  indicate  that  in  custody  and  access 
determinations,  the  court’s  primary  consideration  is  the  interest  of  the  child  ("I’interet 
de  I’enfant").249  Historically,  the  father,  as  head  of  the  family,  had  complete  authority 
over  any  children  of  the  marriage.  This  power  included  the  right  to  determine  any 
aspect  of  the  child’s  upbringing.  Paternal  authority  was  gradually  replaced  by  the 
concept  of  "parental  authority",  a  term  that  permeates  the  provisions  relating  to  children 
in  the  French  Civil  Code.  Article  371-2  states  that  parental  authority  belongs  to  both 
parents  for  the  purpose  of  ensuring  the  safety,  health  and  morals  of  their  children.250 
This  authority  encompasses  both  rights  and  obligations  over  the  upbringing  and 


249  Christopher  L.  Blakesley ,  "Child  Custody  and  Parental  Authority  in  France,  Louisiana  and  Other  States  of 
the  United  States:  A  Comparative  Analysis"  (1981)  4  Boston  Coll.  Int.  and  Comp.  L.  Rev.  283  at  p.  295. 
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A.G.  Chloros,  ed.,  The  Reform  of  Family  Law  in  Europe  (Deventer:  Kluwer.  1978)  at  p.  89. 
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education  of  children,  and  is  generally  understood  to  include  the  decision  to  provide  or 
not  to  provide  religious  training  to  a  child.251 

Article  372-1  of  the  Code  provides  that  when  parents  cannot  agree  as  to  the  exercise  of 
parental  authority,  the  practice  they  have  utilized  in  the  past  establishes  the  rule  that 
will  govern  them.  Sf  disagreement  continues,  either  parent  may  apply  to  the  court  to 
initiate  guardianship  proceedings.252  If,  therefore,  a  dispute  arises  as  to  a  child’s 
religious  upbringing,  the  determining  factor  appears  to  be  the  religious  upbringing  or 
training  the  child  received  prior  to  the  dispute  and  may  automatically  preclude  a  parent 
who  has  converted  to  a  different  faith  from  contributing  to  the  child’s  religious 
instruction. 

Article  286,  the  first  section  of  the  Code  dealing  with  the  consequences  of  divorce  for 
children,  provides: 


Art.  286  The  rights  and  obligations  of  the  father  and  mother  with 
regard  to  their  children,  subsist  after  divorce,  in 
accordance  with  the  following  rules  (translation). 


Article  287  provides  for  the  joint  exercise  of  parental  authority  by  the  parents.  If  the 
parents  cannot  agree  on  where  the  child’s  primary  residence  will  be,  or  the  agreement 
of  the  parents  appears  contrary  to  the  interest  of  the  child,  the  judge  will  designate  the 
parent  with  whom  the  children  will  habitually  reside  ("residence  habituelle").  Article 
287  also  provides  that  the  judge  may  confer  the  exercise  of  parental  authority  on  one 
parent,  if  the  interest  of  the  child  so  requires.  The  parents  are  permitted  to  put  forward 
their  observations  regarding  the  manner  in  which  parental  authority  is  exercised.  There 


251  Philippe  Malhaurie,  Cours  de  droit  civil:  La  tamille,  15th  ed.  (Paris:  Cujas,  1987)  at  p.  391. 

252  Supra ,  note  249  at  p.  298. 
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is,  therefore,  a  presumption  of  joint  parental  authority  about  the  upbringing  and 
education  of  children  even  after  divorce.  This  joint  authority  continues  even  though  one 
parent  has  de  facto  physical  custody  of  the  child.  The  wording  of  the  legislation 
suggests  that  only  in  exceptional  circumstances  will  the  court  make  an  order  terminating 
the  parental  authority  of  one  spouse  and  conferring  it  entirely  on  the  other. 

Article  288  provides  that,  even  if  an  order  is  made  terminating  the  authority  of  one 
parent,  the  non-custodiaS  parent  retains  the  right  of  supervision  over  the  child’s 
maintenance  and  education  ("le  droit  de  surveiller").  This  includes  the  right  to  be 
informed  of  important  decisions  respecting  the  child.  The  non-custodial  parent 
continues  to  have  a  significant  impact  on  the  conduct,  health  and  education  of  the 
children253  (the  term  "education"  as  used  in  the  Civil  Code  encompasses  not  only  the 
child’s  scholastic  education,  but  also  the  moral  or  religious  upbringing  of  the  child). 
Article  288  also  guarantees  the  non-custodial  parent’s  right  of  access  which  cannot  be 
denied  except  for  serious  reasons  (Tin  droit  de  visite  et  d’hebergement  ne  peut  lui  etre 
refuse  que  pour  des  motifs  graves").  St  is  the  obligation  of  the  parent  who  has  been 
awarded  custody  to  cooperate  with  the  non-custodial  parent  about  visitation.254 

The  terms  "visite"  and  "hebergement"  are  not  synonymous.  A  right  of  visitation  ("droit 
de  visite")  may  imply,  at  minimum,  a  right  to  correspond.  In  a  strict  sense,  it  suggests 
the  right  of  a  parent  to  visit  his  or  her  children  at  their  habitual  residence  and  to  take 
them  out  for  the  day.  In  contrast,  "le  droit  d’fiebergement"  denotes  a  right  of  a  parent 
to  receive  a  child  into  his  or  her  own  home  for  an  extended  period  of  time.255  The 
different  meanings  of  these  terms  suggest  that  if  "motifs  graves"  are  found  to  exist,  the 
right  of  "hebergement"  is  more  likely  to  be  curtailed  by  the  courts  than  a  right  of 


253  Ibid.,  at  p.  309. 

254  Ibid.,  at  p.  313. 

255  Jean  Carbonnier,  Droit  civil:  t.  2:  La  famine  ( Paris:  Presses  Universitaires  de  France.  1992)  at  p.  278. 
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visitation  (examples  of  grounds  which  have  justified  court-sanctioned  denial  of  access 
include,  the  violence  of  a  parent,  the  mental  instability  of  a  parent  and  the  risk  of 
physical  or  psychological  harm  to  the  child).256  Therefore,  it  seems  that  if  a  child  may 
be  detrimentally  affected  by  exposure  to  the  conflicting  religious  beliefs  and  practices 
of  his  parents,  such  conduct  may  constitute  sufficient  grounds  to  impose  limitations  on 
the  non-custodial  parent’s  access. 

Article  291  provides  that  if  dissatisfaction  exists  with  respect  to  an  existing  order,  it  may 
be  supplanted  or  modified  upon  petition  by  a  spouse,  family  member  or  the  "ministere 
public".  The  court,  in  making  a  determination,  will  apply  as  a  standard  the  past 
practices  of  the  parents  and  if  this  is  not  feasible,  the  court  will  make  its  own 
determination  of  what  the  interest  of  the  child  requires.257 

To  encourage  cooperation  between  divorced  or  separated  spouses  in  relation  to  their 
children,  it  is  a  criminal  offence  for  the  custodial  parent  to  interfere  with  the  non¬ 
custodial  parent’s  right  of  supervision  or  visitation  and  it  is  illegal  for  the  non-custodial 
spouse  to  act  in  a  manner  inconsistent  with  the  rights  of  the  spouse  having  custody. 
Article  357  of  the  Penal  Code  makes  it  an  offence  for  either  parent  to  exert  influence 
over  the  child  that  is  detrimental  to  the  authority  of  the  other  parent,  e.g.  encouraging 
disobedience,  refusing  to  cooperate  with  the  other  spouse  or  persuading  the  child  to 
refuse  to  visit  the  other  spouse.258  Therefore,  a  custodial  parent  may  be  penalized  for 
attempting  to  limit  the  child’s  access  to  the  other  parent,  because  of  the  non-custodial 
parent’s  attempts  to  "indoctrinate"  the  child  with  religious  beliefs  or  practices  to  which 
the  custodial  parent  does  not  subscribe. 


56  Jean  Hauser  and  Daniele  Huet-Wei Her,  Traite  de  droit  civil:  La  famille:  Dissolution  de  la  famille  (Paris: 
librairie  generate  de  droit  et  de  Jurisprudence,  1991)  at  p.  450. 
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Ultimately,  the  courts  in  France  have  almost  complete  discretion  to  determine  the 
interests  of  the  children  and  may  endorse  any  arrangement  that  will  best  promote  those 
interests.  Article  290  of  the  Code  provides  guidance  to  the  court  by  saying  that  the 
judge  may  take  into  account  any  agreements  made  by  the  parents,  the  results  of  any 
"social  investigations"  (assessments),  and  any  preferences  or  wishes  expressed  by  the 
child.  The  court,  however,  is  not  bound  by  any  of  these  factors. 

(ii)  CONSTITUTION  OF  THE  FIFTH  REPUBLIC 

The  Constitution  of  the  Fifth  Republic  was  adopted  by  referendum  in  1958.  The 
preamble  to  the  Constitution  proclaims  the  attachment  of  the  French  people  to  the 
Rights  of  Man  and  Citizen  as  defined  by  the  Declaration  of  1789,  and  reaffirmed  and 
complemented  by  the  Preamble  of  the  Constitution  of  1946.™  Articles  10  and  11  of 
the  Declaration  of  1789  provide  for  the  sanctity  of  freedom  of  conscience  and  opinion, 
including  religious  opinion,  within  the  boundaries  of  the  law.260 

French  constitutional  law  is  not  comparable  to  the  constitutional  law  of  countries  such 
as  Canada,  the  United  States  and  Australia.  The  French  Constitution  is  composed 
mainly  of  rules  which  provide  for  the  organization  of  the  State  and,  therefore,  the 
judicial  review  of  the  constitutionality  of  statutes  occurs  only  in  very  limited 
circumstances.  Although  incorporated  into  the  French  Constitution  by  way  of  reference 
to  the  Declaration  of  1789,  civil  rights  are  not  specifically  enumerated  in  the  body  of  the 
Constitution.  The  determination  of  the  constitutionality  of  French  laws  and  the 
protection  of  civil  rights  by  the  courts  are  often  dealt  with  as  separate  matters.261 


259  A.P.  Blaustein  and  G.H.  Franz,  eds.,  Constitutions  of  the  Countries  ot  the  World  (He w  York:  Oceanea, 
1971)  France  at  p.  21. 

260  B.  Rudden,  ed.,  A  Source  Book  on  French  Law:  Public  Law ;  Constitutional  and  Administrative  Law:  Private 
Law:  Structure.  Contract,  3rd.  rev.  ed.  (Oxford:  Clarendon  Press,  1991)  at  p.  46. 
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A  special  court,  the  "Conseil  constitutionnel",  was  established  in  1958.  This  court  alone 
can  declare  that  an  Act  of  Parliament  is  unconstitutional  hut  can  only  do  so  prior  to  the 
enactment  of  the  legislation.  This  tribunal  has  no  means  of  attacking  the 
constitutionality  of  a  Saw  already  in  force.  Moreover,  the  Conseil  constitutionnel  can 
only  give  a  decision  at  the  request  of  certain  members  of  government  and  not  on  the 
application  of  individuals  acting  in  their  own  right.  There  have  been  a  number  of  cases 
where  proposed  Acts  of  Parliament  have  been  declared  unconstitutional  by  the  Conseil 
constitutionnel  because  they  appeared  to  be  contrary  to  a  fundamental  right  under  the 
Declaration  of  1789  or  the  Preamble  of  the  Constitution  of  1946 .262 

More  important  to  the  protection  of  fundamental  human  rights  is  the  "Conseil  d’Etat" 
which  bears  greater  similarity  to  a  constitutional  court  in  the  North  American  sense  and 
has  the  authority  to  examine  the  constitutionality  of  impugned  government  regulations. 
Any  citizen  may  challenge  a  regulation  before  the  Conseil  d’Etat.  In  some  cases,  the 
words  in  the  preamble  of  the  Constitution  have  been  interpreted  by  the  Conseil  d’Etat 
to  confer  enforceable  rights  on  individuals.  In  other  cases,  the  decisions  were  more 
indeterminate.263 

The  process  by  which  a  law  or  regulation  may  be  challenged  as  being  contrary  to  the 
fundamental  rights  incorporated  into  the  French  Constitution  appears  to  be  very  limited. 
It  does  not  lend  itself  to  the  resolution  of  constitutional  issues  which  may  arise  in 
private  law  disputes  between  individuals,  such  as  custody  and  access  cases.  The 
following  cases  illustrate  this  point  and  deal  primarily  with  conflicts  over  the  exercise 
of  parental  authority  in  relation  to  a  child’s  religious  upbringing.  None  of  them  involve 
a  constitutional  challenge  about  a  denial  of  a  parent’s  freedom  of  religion. 


Ibid.,  at  pp.  75-8. 
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(iii)  RELIGION  AS  A  FACTOR  IN  THE  ADJUDICATION  OF  FRENCH 
“CUSTODY"  AND  "ACCESS-  DISPUTES 

French  jurisprudence  lacks  the  force  of  precedent.  Decisions  apply  only  to  the  case 
before  the  court  and  stare  decisis  is  expressly  forbidden  by  the  Civil  Code.  However, 
in  practice,  a  series  of  decisions  involving  similar  situations  may  be  characterized  as 
persuasive  authority  and  decisions  of  the  cour  de  cassation  (Court  of  Cassation),  the 
final  court  of  appeal  in  civil  matters,  would  appear  to  constitute  binding  precedent  on 
lower  courts  (the  lower  courts  are  comprised  of  the  tribunaux  d’instanee,  the  tribunaux 
de  grande  instance  and  the  cours  d’appel,  in  increasing  hierarchical  order).264  The 
cour  de  cassation,  in  applying  the  "interest  of  the  child"  standard  in  its  decisions  about 
the  upbringing  and  education  of  children,  has  held  that  the  authority  to  decide  what 
education  a  child  shall  receive  belongs  to  the  parent  who  has  been  granted  custody  of 
the  child  and  may  be  modified  by  an  application  to  the  court  by  the  other  parent,  a 
family  member  or  the  ministere  public.265 

In  a  1937  decision  of  the  cour  de  cassation,266  the  mother  was  awarded  custody  of  the 
children.  The  father  appealed  on  the  basis  that  the  mother  was  raising  the  children  in 
a  religion  other  than  the  one  that  he  had  chosen  for  them  and  that  this  was  contrary  to 
their  interests.  His  appeal  was  rejected  on  the  basis  that  it  is  up  to  the  spouse  to  whom 
custody  has  been  granted  to  determine  a  child’s  religious  upbringing.  The  parent  who 
does  not  have  custody  does  not  maintain  the  right  to  supervise  the  education  of  the 
children,  and,  if  that  parent  feels  that  the  religious  instruction  the  children  are  receiving 
is  contrary  to  their  interest,  he  must  seek  judicial  intervention.  (This  case  does  not 
reflect  the  current  state  of  the  law  in  France.  Article  288  of  the  Civil  Code  gives  the 


264  Thomas  H.  Reynolds  and  Arturo  A.  Flores,  Foreign  Law :  Current  Sources  of  Codes  and  Legislation  in 
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parent  who  does  not  have  parental  authority  the  right  to  supervise  the  education  of  the 
children.  However,  as  stated  in  the  case,  if  the  non-custodial  parent  does  not  agree 
with  a  decision  made  by  the  custodial  parent  regarding  the  child’s  education,  the  only 
recourse  is  to  apply  to  the  court.)  In  a  1948  decision  of  the  tribunal  civil  de 
Briancon,267  the  parents  were  both  Catholic  at  the  time  of  their  marriage.  The  mother 
later  converted  to  Protestantism.  At  separation,  the  father  was  not  opposed  to  the 
children  residing  with  their  mother,  but  he  did  not  want  one  of  the  younger  children  to 
be  converted  to  the  Protestant  religion.  The  court  refused  to  impose  any  condition  of 
a  religious  nature  on  the  mother  saying  that  the  right  to  custody  encompasses  the  whole 
range  of  responsibilities,  rights  and  obligations  regarding  the  education  of  children. 

The  right  of  supervision  ("surveillance")  was  considered  in  a  1973  decision  of  the  cour 
de  cassation  where  the  court  held  that  the  non-custodial  parent  does  not  possess 
exclusive  authority  with  respect  to  the  children’s  education  and  asserted  that  "the  right 
to  participate  in  the  matter  of  the  children’s  education  must  not  be  allowed  to  be 
transformed  into  the  right  to  meddle  and  interfere. 18268  This  decision  may  be  applied 
to  situations  in  which  parents  disagree  as  to  the  religious  upbringing  of  their  child,  ie., 
the  parent  who  has  been  granted  sole  parental  authority  has  the  ultimate  say  in  deciding 
the  child’s  religious  education,  without  interference  from  the  non-custodial  parent,  and 
may,  therefore,  prevent  the  non-custodial  parent  from  indoctrinating  the  child  into 
another  religion.  This,  however,  may  not  guarantee  that  child  will  not  be  exposed  to 
other  religious  beliefs. 

Previously,  in  1857,  the  court  de  cassation  held  that  the  father,  a  Catholic,  could 
exercise  his  right  of  supervision  over  the  religious  education  of  the  children  even  though 
the  mother,  a  Protestant,  was  given  custody  of  the  children.269  The  court  held  that  if 

267  Trib.  pr.  inst.  Briancon,  6  January  1948,  D.1 948.Jur.579. 
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the  mother  undermined  the  children’s  faith  in  any  way,  the  father  had  clear  recourse  in 
the  civil  court  not  only  to  enforce  the  order  regarding  the  religious  education  of  the 
children,  but,  potentially,  to  seek  modification  of  the  custody  order.270  In  a  1909 
decision,  a  parent’s  right  to  determine  a  child’s  religious  education  clearly  superseded 
the  right  of  a  third  party271  (a  widowed  father  placed  the  child  in  the  care  of  the 
maternal  grandmother  who  had  the  child  baptized  without  obtaining  the  prior  consent 
of  the  father.  Costs  were  awarded  against  the  grandmother).272  In  a  1919  case,273 
however,  the  court  based  its  decision  on  the  interest  of  the  child  in  a  dispute  between 
the  parents  as  to  whether  the  child  should  attend  a  naval  or  military  academy.  Although 
the  father  had  custody,  the  mother  was  allowed  to  exercise  her  right  of  supervision  by 
challenging  the  father’s  decision  before  the  court.  The  court  based  its  decision  on  the 
interest  of  the  child.274  Similarly,  in  1937,  the  cour  de  cassation  determined  that  the 
interests  of  the  child  were  not  advanced  if  the  custodial  parent  prevented  the  non¬ 
custodial  parent  from  expressing  views  about  the  education  of  the  child,  even  in  the 
absence  of  a  specific  dispute;275  in  other  words,  the  court  supported  the  non-custodial 
parent’s  right  to  supervise  the  education  of  the  child  and  to  be  informed  of  significant 
choices.  Nevertheless,  a  1967  case,276  which  pre-dates  article  372-1  of  the  Civil 
Code,  confirms  what  the  article  embodies  by  holding  that  if  an  agreement  between  the 
parents  existed  during  the  marriage  about  the  choice  of  a  child’s  religion,  this 
agreement  prevails  even  upon  dissolution  of  the  marriage,  and  the  parent  to  whom 
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custody  is  granted  is  bound  to  continue  to  raise  the  child  in  the  religion  agreed  upon 
unless  both  parents  consent  to  modify  their  choice.277 

In  a  more  recent  decision  of  the  cour  de  cassation,278  a  non-custodial  father  launched 
an  appeal  against  a  decision  by  the  court  of  appeal  granting  the  mother  sole  authority 
to  determine  the  child’s  religious  upbringing.  The  father  contended  that  the  mother, 
while  she  was  pregnant,  agreed  to  raise  the  child  in  the  father’s  religion.  His  appeal 
was  rejected.  The  court  of  appeal  stated  that  the  rights  and  obligations  of  custody, 
supervision  and  education,  were  attributes  of  parental  authority  and  that  the  mother, 
having  been  granted  exclusive  parental  authority,  had  the  sole  right  to  determine  the 
religious  upbringing  of  the  children. 

In  a  1991  decision,279  a  father  appealed  against  a  decision  allowing  the  mother  to 
oppose  the  baptism  of  their  sixteen-year-old  daughter  into  the  Jehovah’s  Witness 
religion.  The  child  had  practised  the  tenets  of  the  Jehovah’s  Witness  faith  for  a  number 
of  years  and  indicated  that  her  religious  practices  did  not  interfere  with  other  aspects 
of  her  daily  life.  The  child  confirmed  that  she  wished  to  be  baptised  at  the  earliest 
possible  time  and  the  father  approved  of  his  daughter’s  decision.  The  appeal  was 
rejected  on  the  basis  that  the  lower  court,  which  had  the  opportunity  to  consider  all  the 
relevant  factors  on  a  first-hand  basis,  deemed  that  it  would  be  best  if  the  child  waited 
until  she  reached  the  age  of  majority  (18)  to  exercise  her  choice. 

The  cour  de  cassation,  in  1993,  considered  a  Jewish  father’s  challenge  to  a  decision 
of  the  court  of  appeal,280  which  had  refused  to  make  an  order  for  the  joint  exercise  of 
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parental  authority  and  denied  the  father’s  request  for  a  residence  order  in  his  favour. 
The  father  took  issue  with  the  fact  that  the  mother  enrolled  the  children  in  Catholic 
catechism  classes  contrary  to  the  Jewish  faith  of  the  children.  The  father  contended 
that  the  court  of  appeal  was  incorrect  in  holding  that  the  decision  of  the  mother  did  not 
constitute  sufficient  reason  to  re-examine  a  situation  that  had  existed  for  a  number  of 
years.  The  father  further  stated  that  in  not  considering  whether  the  interest  of  the 
children  required  that  they  be  raised  only  in  the  Jewish  faith,  in  that,  an  adherence  to 
both  faiths  might  be  stressful  for  them,  the  court  had  also  deprived  itself  of  a  legal 
basis  for  its  decision  under  article  287  (joint  parental  authority)  of  the  Civil  Code .  The 
cour  de  cassation  rejected  the  father’s  appeal  on  the  ground  that  it  saw  no  reason  to 
challenge  the  sovereign  power  of  the  court  of  appeal  to  assess  the  interests  of  the 
children  and  the  impact  of  religious  conflict  on  them. 

In  a  recent  decision,281  the  father,  a  Moslem,  appealed  against  a  decision  denying 
him  access  ("droit  de  visite  et  d’hebergement")  to  his  children.  The  mother,  a  Catholic, 
had  refused  to  allow  him  to  take  the  children  for  visitation  after  he  had  taken  them  to 
be  circumcised  on  one  of  his  week-end  access  visits.  The  court  found  that  this  act  was 
in  the  nature  of  an  assault,  that  it  was  painful  for  the  children,  physically  and 
emotionally,  and  that  it  threatened  their  stability.  The  court  of  appeal  also  found  that 
a  right  of  access  does  not  constitute  a  right  to  remove  the  children  from  the  authority 
of  their  mother.  The  court  held  that  serious  grounds  did  exist  justifying  the  denial  of 
access  to  the  father.  The  cour  de  cassation  upheld  this  decision. 

Although  the  Civil  Code  contains  a  presumption  that  parental  authority  will  be  exercised 
jointly  by  spouses  after  separation  or  divorce,  the  cases  seem  to  indicate  that  in  most 
post-divorce  situations,  parental  authority  is  conferred  exclusively  on  one  spouse.  The 
cases  also  illustrate  that,  although  the  "non-residential"  parent  has  a  technical  right  to 
supervise  the  upbringing  of  the  children  and  to  be  informed  of  important  decisions  that 
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affect  them,  in  practice,  the  "residential"  parent’s  authority  is  unfettered,  at  least  in  the 
area  of  religious  upbringing.  Ultimately,  where  spouses  cannot  agree  as  to  the  exercise 
of  parental  authority,  French  judges  have  significant  latitude  in  determining  a  child’s 
interests  in  the  circumstances  of  a  particular  case.  This  discretion  is  broader  than  the 
discretion  that  can  be  exercised  by  judges  in  common  law  countries  because  there  are 
fewer  interpretive  guidelines  as  to  the  meaning  of  "the  interest  of  the  child"  in  the  Civil 
Code  and  French  judges,  not  being  bound  by  precedent,  are  essentially  left  to  their  own 
interpretations  of  what  will  best  promote  the  child’s  interests  in  any  given  case. 

ITALY 

(i)  1TAL1AH  CIVIL  COOE 

The  legal  system  of  Italy,  like  France,  is  founded  on  the  civil  law  tradition.  Italian 
family  life  is  regulated  primarily  by  the  Civil  Code  of  1942.  The  first  of  six  books  which 
make  up  the  Code  deals  with  persons  and  family  law.282  Since  1942,  family  law  in 
Italy  has  gone  through  several  reforms,  the  most  significant  reform  of  which  rewrote  the 
entire  family  law  in  1975.283  This  reform  incorporates  amendments  to  the  Civil  Code. 

The  parent-child  relationship  is  governed  by  Articles  147  and  148  of  the  Italian  Civil 
Code.™  During  marriage,  both  spouses  are  obligated  to  maintain,  educate  and 
instruct  their  children,  taking  into  account  their  ability,  natural  inclination  and 
aspirations.  The  spouses  must  fulfil  the  obligation  to  maintain,  educate  and  instruct  the 
children  in  proportion  to  their  respective  means  and  according  to  their  trade  or 
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household  working  ability.285  Regarding  the  making  of  family  decisions,  Article  144 
provides: 


Art.  144  The  spouses  agree  between  them  the  pattern  of  family 
according  to  the  requirements  of  both  and  to  those 
prevailing  for  the  family.  Each  of  the  spouses  has  the 
authority  to  implement  the  agreed  pattern. 


If  the  spouses  cannot  agree,  Article  145  of  the  Civil  Code  contemplates  the  informal 
intervention  of  a  judge.286  If  continued  cohabitation  becomes  intolerable,  either  or 
both  spouses  may  request  a  separation.  One  of  the  grounds  for  seeking  a  judicial 
separation  is  that  continued  cohabitation  would  cause  serious  prejudice  to  the  education 
of  the  children  (Article  151  ).287  Article  155  provides: 

Art.  155  The  judge  who  decrees  separation  declares  which  of  the 
spouses  shall  have  custody  of  the  children  and  makes  all 
other  provisions  relating  to  children,  with  exclusive 
reference  to  their  moral  and  materia l  interests  (emphasis 

added). 


Article  6  of  the  Code  states  that  custody  takes  place  under  the  surveillance  of  the 
guardianship  judge.288  The  spouse  who  is  awarded  custody  of  the  children  has  the 
exclusive  exercise  of  authority  over  them,  but  the  other  spouse,  under  Article  11,  has 
the  right  to  watch  over  their  instruction  and  education  and  can  petition  the  judge  about 
decisions  prejudicial  to  the  children’s  interests.289 
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The  Italian  legal  system  as  it  affects  children  subsequent  to  separation  or  divorce,  has 
similarities  to  the  French  system.  In  Italy,  the  custodial  parent  has  the  ultimate 
authority  to  decide  on  the  religious  upbringing  of  the  children.  This  authority  is  fettered 
by  the  supervisory  role  of  the  non-custodial  parent  who  may  appeal  to  the  guardianship 
judge  if  it  is  not  in  the  child’s  best  interests  to  be  exposed  to  tbe  religious  education 
chosen  by  the  custodial  parent.  This  is  comparable  to  the  "droit  de  surveillance" 
available  to  the  non-custodial  parent  in  France.  The  Italian  non-custodial  parent  who 
feels  that  parental  authority  is  being  exercised  in  a  manner  that  is  prejudicial  to  the 
child  has  the  option  of  providing  the  guardianship  judge  with  alternative  measures 
(Article  II).290 

(ii)  CONSTITUTION  OF  THE  ITALIAN  REPUBLIC 

In  1946,  Italy  became  a  Republic.  A  new  Constitution  was  adopted  and  a  political 
system  was  modelled  after  western  parliamentary  democracies.291  As  a  liberal 
democracy,  the  Italian  legal  system  seeks  to  guarantee  the  individual  freedoms  of  its 
citizens.292  There  are  numerous  provisions  in  the  Constitution  dealing  with  the 
protection  of  religious  beliefs  and  organized  religions,  as  well  as  articles  promoting  the 
autonomy  of  the  family  unit.  Article  2  of  the  Constitution  recognizes  and  guarantees  the 
inviolable  rights  of  man.  Article  3  provides  that  all  citizens  are  equal  in  social  dignity 
and  are  equal  before  the  law,  without  distinction  as  to  gender,  race,  language,  religion, 
political  opinion,  personal  and  social  condition.  Article  8  states  that  all  religious  faiths 
have  equal  freedom  before  the  law  and  that  all  faiths,  other  than  the  Catholic  faith,  have 
the  right  to  organize  themselves  according  to  their  own  statutes  to  the  extent  that  such 
statutes  do  not  conflict  with  the  Italian  legal  system  (the  Catholic  Church  is  dealt  with 
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separately).  Article  19  provides  that  everyone  has  the  right  to  freely  profess  his  or  her 
own  faith  in  any  manner,  individually  or  in  association  with  others,  privately  or  publicly, 
as  long  as  the  rites  are  not  socially  unacceptable.  Article  29  recognizes  the  rights  of 
the  family  as  a  natural  union  founded  on  marriage.  Article  30  says  that  it  is  the  duty 
and  right  of  parents  to  maintain,  instruct  and  educate  their  children,  even  if  born  outside 
of  marriage.293 

Religious  freedom,  therefore,  is  recognized  in  the  Italian  Constitution  as  a  fundamental 
right  of  the  individual  person  and  of  religious  communities.  It  provides  for  the  free 
expression  of  opinions,  freedom  of  worship  and  the  freedom  to  create,  develop  and 
manage  a  whole  religious  organization.294  The  duty  of  the  Italian  State  is  to  enact 
legislation  which  recognizes,  protects  and  promotes  the  exercise  of  religious  freedom 
by  individuals  and  organizations.  St  is  also  a  function  of  the  State  to  regulate  legal 
relations  with  religious  communities  by  enacting  common  legislation  to  avoid  potential 
conflict295  and  to  enter  into  bilateral  agreements  with  religious  organizations.  For 
example,  agreements  have  been  established  between  the  State  and  the  Catholic  Church, 
the  Tavola  Valdese,  the  Italian  Union  of  Christian  Seventh  Day  Adventist  Churches,  the 
Assemblies  of  God  in  Italy  and  the  Union  of  Italian  Jewish  Communities.296  The  Union 
of  Italian  Jewish  Communities  was  also  able  to  adopt  an  autonomous  Charter  which 
supersedes  the  State  legislation  governing  the  Jewish  Community.297 

The  Italian  State,  therefore,  recognizes  religious  freedom  in  family  life  and  the 
responsibility  of  parents  to  educate  their  children.  Although  Article  3Q  of  the 

Costituzione  della  Repubblica  Italiana,  approvata  il  22  dicembre  1947  ed  entrate  in  vigore  il  1  gennaio 
1948. 

Francesco  Cossiga,  "A  History  of  Religious  Freedom  in  Italy"  23  Loyola  U.  L.J.  619  at  p.  628. 

Ibid. 

Ibid.,  at  pp.  627-628. 
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Constitution  deals  specifically  with  the  responsibility  of  parents  to  maintain  and  educate 
their  children,  Italian  family  life  is  regulated  primarily  by  the  Civil  Code  of  1942 ,  and 
the  organization  of  the  judicial  system  in  Italy  is  very  similar  to  the  French  system. 
Italy  has  a  supreme  constitutional  court,  the  "corte  costituzionale",  which  is  charged 
with  the  judicial  review  of  legislation.  St  is  a  separate  body,  independent  of  the 
professional  judiciary  that  decides  civil  and  criminal  Saw  matters,  and  constitutional 
arguments  are  not  made  in  the  courts  that  decide  family  law  matters.298  The  Court 
of  Cassation,  "la  corte  di  cassazione",  exists  in  Italy  as  it  does  in  France.  It  represents 
the  final  appellate  tribunal  in  aS!  civil  cases  and  as  such,  is  the  only  court  empowered 
to  reverse  the  judgments  of  lower  courts.299 

The  only  decisions  which  are  officially  published  in  Italy  are  the  judgments  of  the 
constitutional  court.  Decisions  of  other  courts  are  not  reported  in  an  organized  fashion, 
if  at  ail.  Case  law  in  Italy  has  been  described  as  a  "veritable  nightmare",300  and  for 
this  reason,  it  is  not  possible  to  provide  an  examination  of  the  Italian  SegaS  system 
regarding  the  adjudication  of  custody  and  access  disputes  where  parents  have  conflicting 
religious  beliefs  and  practices. 


j.  conclusion 

Sn  Young  v.  Young  and  P.(D.)  v.  S.(C.),  the  Supreme  Court  of  Canada  provides  a 
profoundly  divided,  unclear  and  confusing  direction  when  the  issue  of  religious 
upbringing  of  children  becomes  contentious.  However,  there  are  a  number  of  common 
principles  flowing  from  the  legislation  and  case  Saw  from  the  countries  studied.  Clearly, 


298  Supra ,  note  264  at  p.  1!  Italy  9. 


299 


Ibid. 


300 


Ibid. 


99 


the  best  interests  of  the  child  test  is  the  standard  to  be  met  in  determining  custody  and 
access  matters  including  religious  upbringing.  Although  the  Courts  do  not  engage  in 
preferring  one  religion  over  another,  they  will  examine  the  merits  and  detriments  of  the 
religious  beliefs  and  practices  of  competing  parents  upon  their  children.  If  the  evidence 
shows  that  a  child  is  being  adversely  affected  by  the  zealous  religious  practice  of  a 
parent  and  needs  protection,  the  courts  will  intervene  and  impose  restrictions.  In  most 
cases,  the  custodial  parent  has  decision-making  authority  over  religious  upbringing  with 
varying  degrees  of  involvement  of  the  non-custodial  parent.  The  jurisdictions  struggle 
with  the  dilemma  as  to  whether  or  not  it  is  permissible  to  "indoctrinate"  a  child  in  the 
non-custodial  parent’s  religion  as  opposed  to  allowing  "exposure"  which  is  usually 
acceptable.  In  Young,  Justices  Cory  and  lacobucci  of  the  Supreme  Court  of  Canada 
said: 

We  find  it  unacceptable  that  [a  parent]  should  be  ordered,  under  the 
rubric  of  the  best  interests  test,  not  to  discuss  or  explain  his  view  to  his 
child  as  opposed  to  being  forbidden  from  indoctrinating  or  otherwise 
undermining  the  religious  choice  made  by  the  custodial  parent  for  the 
child  or  children  involved.  Surely  the  best  interests  of  the  child  test 
embraces  genuine  discussion  of  religious  belief,  as  opposed  to 
indoctrination,  enlistment  or  harassment  having  the  aim  or  effect  of 
undermining  the  religious  decision  made  by  the  custodial  parent.301 

This  perspective  was  applied  by  the  Ontario  Court  of  Appeal  in  Voortman  v. 
Voortman.302 


In  P.(D.)m.  S.(C.),  L’Heureux-Dube  J.  distinguishes  indoctrination  from  communication 
when  she  imposed  restrictions  on  the  Jehovah  Witness  father  to  prohibit  the  former  but 
not  the  latter.  The  real  problem,  therefore,  for  all  of  the  courts  in  the  western 
democracies  studied,  is  to  grapple  with  the  distinction  between  exposure  or 


301  Supra ,  note  3  at  p.  265. 
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communication  on  the  one  hand,  and  indoctrination  on  the  other,  in  many  cases  the 
"distinction"  is  a  matter  of  degree  and  most  likely  will  be  interpreted  differently  by 
judges  leading  to  different  results.  This  is  an  inevitable  consequence  of  a  standard 
which  must  necessarily  afford  the  trier  of  fact  sufficient  latitude  to  consider  the  varying 
circumstances  of  each  family  and  the  needs  of  the  children  in  these  families. 

It  is  submitted  that  if  courts  abstain  from  adjudicating  on  the  relative  merits  of  opposing 
religions  and  considered  religious  upbringing  as  only  one  of  a  number  of  factors  to  be 
taken  into  account  in  the  analysis  of  the  best  interests  of  the  child,  the  overall  result 
may  be  a  more  equitable  balancing  of  the  religious  freedoms  of  parents  and  the  best 
interests  of  children. 

If  the  courts  must  evaluate  the  possible  detrimental  effects,  both  present  and  future,  on 
a  child  of  a  particular  religious  life  style,  the  danger  is  that  certain  minority  sects  may 
have  their  religious  practices  condemned  without  a  case-by-case  determination  of  each 
child’s  particular  circumstances.  The  challenge  for  the  courts,  as  Scarman  LJ  stated 
in  the  case  of  Re  F.,303  is  to  consider  the  religion  of  a  parent  "against  the  whole 
background  of  the  case  and  not  as  in  itself  so  full  of  danger  for  the  children  that  it  alone 
could  justify  making  an  order  which  otherwise  the  court  would  not  make".304 

The  issue  of  religious  upbringing  of  children  is  filled  with  conflict,  strong  emotions  and 
deeply  held  convictions.  It  is  important  that  decisions  made  both  by  parents  and  courts 
reflect  the  best  interests  of  children.  This  child  focused  perspective  should  be 
considered  in  the  wider  context  of  the  comments  of  one  American  lawyer: 

Few  issues  touch  as  deeply  as  the  right  of  a  parent  to  raise  his  or  her 

children  and  the  right  to  engage  in  the  religious  practices  of  one’s 


303  Supra,  note  132. 
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choice.  Those  issues  come  together  when  parents  dispute  the  religious 
training  of  their  children.  Courts  must  balance  the  best  interest  of  the 
child  with  the  constitutional  rights  of  parents.  Although  courts  should 
protect  children  from  harm,  courts  and  attorneys  should  not  asssume  that 
unusual  religious  practices  or  the  absence  of  religious  practices  will  be 
detrimental  to  the  child.  Close  attention  must  be  paid  to  the  facts  of 
each  case,  perhaps  keeping  in  mind  the  cautionary  note  of  the  New 
Jersey  Superior  Court:  ‘[S'Jntervention  in  matters  of  religion  is  a  perilous 
adventure  upon  which  the  judiciary  should  be  loath  to  embark.’305 


305 


Jeff  Atkinson,  "Handling  Religious  Issues  in  Custody  and  Visitation  Disputes"  in  American  Bar  Association: 
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Advocates  for  children  sometimes  find  themselves  debating  with  proponents  of  parent's 
rights  whether  the  best  interests  of  the  child  should  take  precedence  over  the  value  of 
maintaining  the  family  unit.  These  two  concepts  are,  however,  not  mutually  exclusive. 
The  family  unit  historically  has  evolved  to  provide  nurturance,  protection,  guidance  and 
care  for  its  members.  Most  would  agree  that  it  is  usually  in  children's  interests  to  be 
cared  for  and  raised  by  their  natural  families,  and  only  if  this  is  not  possible,  should  the 
State  become  involved.  The  declaration  of  principles  and  the  provisions  in  the  Child  and 
Family  Services  Act  (C.F.S.A.)1  give  credence  to  this  approach. 

The  Supreme  Court  of  Canada  decision  of  Catholic  Children's  Aid  Society  of  Metropolitan 
Toronto  v.  M.(C.),2 3  which  was  released  on  May  5,  1994,  is  a  treatise  about  how  the 
C.F.S.A.  seeks  to  balance  the  best  interests  of  children  with  the  need  to  prevent 
indeterminate  state  intervention.  It  may  be  no  coincidence  that  the  Supreme  Court  of 
Canada  gave  leave  to  hear  this  matter  at  the  time  when  the  Supreme  Court  of 
Michigan's  decision  of  Re  Baby  Jessica 3  was  receiving  extensive  media  coverage 
throughout  Canada  and  the  United  States.  The  troubling  image  of  a  screaming  2 Vi  year 
old  Jessica  being  torn  away  from  her  adoptive  parents,  with  whom  she  had  lived  all  of 
her  life,  and  being  returned  to  her  biological  mother,  took  place  in  a  jurisdiction  which 
enforced  legislation  that  emphasized  parents'  rights  in  a  proprietary  fashion.4 


1  Child  and  Family  Services  Act,  R.S.O.  1990,  c.C.ll. 

2  Catholic  Children  s  Aid  Society  of  Metropolitan  Toronto  v.  M.(C.),  unreported,  (Supreme 
Court  of  Canada,  L’Heureux-Dube,  J.),  May  5,  1994,  File  No.:  23644. 

3  DeBoer  v.  Schmidt ,  502  N.W.  (2d)  649  (Mich.  1993),  (also  known  as  Re  Baby  Jessica). 

4  The  Iowa  State  legislation,  which  the  Supreme  Court  of  Michigan  was  enforcing,  provided 
that  abandonment  of  a  child  by  the  biological  parent,  had  to  be  proven,  before  best 
interests  of  the  child  could  be  considered. 
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The  M.(C.)  decision  lays  to  rest  any  concerns  that  a  Baby  Jessica  scenario  will  ever 
happen  in  Canada.  The  Supreme  Court  of  Canada  recognizes  that,  although  the  C.F.S.A. 
may  be  the  least  intrusive  child  protection  legislation  in  Canada,  nonetheless,  parents  do 
not  have  proprietary  rights  to  their  children;  "the  focus  of  maintaining  family  units  is 
only  commensurate  as  long  as  it  is  in  the  best  interests  of  the  child";5  and  the  best 
interests  of  a  child  will  always  take  precedence  over  any  rights  of  the  biological  parents. 
This  paper  examines  the  issue  of  parents'  rights  and  interests  of  children  under  the 
C.F.S.A.. 

IT  REASONS  FOR  THE  ENACTMENT  OF  THE  C.F.S.A. 

During  the  1970's,  the  child  welfare  system  was  under  attack.  Critics  were  worried  that 
too  much  emphasis  was  placed  on  removing  children  from  so-called  deficient  families, 
while  not  enough  thought  was  given  to  the  impact  of  intrusive  child  welfare 
interventions  and  the  effects  of  substitute  care  on  children.  There  were  concerns  that 
children  were  drifting  into  long-term  care  and  that  permanent  planning  policies  had  not 
been  established.  Were  Children's  Aid  Societies  doing  more  harm  than  good  for 
children  in  the  delivery  of  child  welfare  services?  Critics  argued  that  parents  should  not 
be  judged  by  middle  class  standards;  interventions  in  families  should  only  be  taken,  they 
said,  if  less  restrictive  measures  have  been  tried  and  failed. 

While  the  1978  Child  Welfare  Act  (C.W.A.)6 7  contained  no  statement  of  policy,  the 
C.F.S.A.  (1984)'  clearly  set  out  a  declaration  of  principles.  Although  the  Ontario 
legislature  recognized  that  the  family,  while  far  from  perfect  and  sometimes  deficient, 
was  usually  the  best  placement  for  children,  it  clearly  stated  that  the  paramount 


Supra  note  2,  p.  43. 

6  Child  Welfare  Act ,  R.S.O.  1980,  c.66. 

7  Child  and  Family  Services  Act,  S.O.  1984,  c.55. 
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objective  of  the  new  Act  was  to  make  the  best  interests,  protection,  and  well-being  of 
children  more  important  than  any  other  consideration.  The  Ministry  of  Community  and 
Social  Services,  in  its  background  paper  to  the  Child  and  Family  Services  Act  (1984), 
clarified  what  significance  the  principle  of  the  "best  interests  of  the  child"  was  to  have 
in  the  Act.  It  stated: 

After  the  consultation  paper  was  released,  some  respondents  expressed  the 
concern  that  the  best  interests  of  children  were  no  longer  receiving  the 
attention  that  they  deserved.  Perhaps  it  should  have  been  emphasized 
more  clearly,  but  the  concept  of  the  best  interests  of  the  child  was  intended 
to  be  of  the  utmost  importance  in  the  consultation  paper,  and  continues  to 
be  of  paramount  importance  through  the  draft  provisions.8 


The  declaration  of  principles  established  in  1984  are  set  out  in  the  C.F.S.A.: 

1)  The  paramount  objective  of  the  Act  is  to  promote  the  best  interests,  protection 
and  well-being  of  children; 

2)  While  parents  often  need  help  in  caring  for  their  children,  that  help  should  give 
support  to  the  autonomy  and  integrity  of  the  family  unit  and,  where  possible, 
should  be  provided  on  the  basis  of  mutual  consent; 

3)  The  least  restrictive  course  of  action  should  be  followed  to  help  a  child  or  family; 

4)  Children's  services  must  recognize  children's  need  for  continuity  of  care  and  for 
stable  family  relationships  and  must  consider  physical  and  mental  developmental 
differences  among  children; 

5)  Services  to  children  and  families  should  be  provided  in  a  manner  that  respects 
cultural,  religious  and  regional  differences;  and 

6)  Indian  and  native  people  should  be  entitled  to  provide  their  own  child  and  family 
services  and  all  services  to  Indian  and  native  children  should  be  provided  in  a 
manner  that  recognizes  their  culture,  heritage  and  traditions. 


The  Child  and  Family  Services  Act;  Draft  Legislation  and  Background  Paper,  (November, 
1983),  The  Ministry  of  Community  and  Social  Services,  at  p.  41. 
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III.  THE  CLINICAL  PERSPECTIVE  ON  CHILD  WELFARE  INTERVENTIONS 

Current  clinical  opinion  about  child  welfare  interventions  concentrates  upon  achieving 
the  least  detrimental  alternative  for  the  child  when  there  are  serious  problems  with  the 
family's  ability  to  provide  care.  It  does  not  glamorize  the  options  available  in  these 
unfortunate  situations  and  recognizes  the  importance  of  the  family  to  the  child. 

The  declaration  of  principles  in  the  C.F.S.A.  and  clinical  opinion  concerning  child  welfare 
interventions  appear  to  be  similar.  Mental  health  professionals  suggest  the  following 
guidelines  for  the  removal  of  children  from  their  families: 

1)  The  first  choice  for  a  child's  well-being  is  to  be  raised  by  his  or  her  natural  family, 
if  possible. 

2)  If  a  family  is  having  difficulties  caring  for  its  children,  the  state  should  do  all  that 
is  possible  to  assist  the  family  so  that  the  family  may  be  in  a  position  to  care  for 
its  children.  If  possible,  this  assistance  should  be  provided  on  a  voluntary  basis. 
It  does  not  solve  problems  to  remove  children  and  then  return  them  to  the  same 
questionable  environment.  It  is  more  effective  to  work  with  the  child  and  family 
together  to  create  new  family  dynamics,  preferably  before  removal.9 

3)  Taking  children  into  care  always  involves  a  considerable  risk  to  the  child. 
Removal  interferes  with  a  child's  attachment  or  potential  for  attachment  to  his  or 


9 


C.  Bernard,  R.  Ward  and  B.M.  Knoppers,  "Best  Interests  of  Children  Exposed:  A  Portrait 
of  Quebec  and  Protection  Law"  (1992),  11  C.J.F.L.  57,  at  p.  96.  Reference  is  made  to 
the  conclusions  of  the  Jasmin  Report. 
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her  biological  parents;  there  are  a  scarcity  of  good  placements  for  children;10  and 
children  sometimes  get  trapped  in  a  cycle  of  multiple  placements. 


4)  Only  in  extreme  situations  should  children  be  removed  from  their  families.  Dr. 

Paul  Steinhauer,  a  leading  authority  on  case  planning  and  decision-making  for 

children  in  care,  suggests  that  except  for  imminent  situations  of  danger, 

...  one  must  weigh  the  relative  hazards  of  leaving  the  child  in 
an  often  far  from  satisfactory  family  against  those  of  a 
separation  from  major  attachment  figures  when  there  are  no 
guarantees  that  such  a  separation  will  provide  the  desired 
quality  and  permanence  within  the  new  placement  so 
necessary  for  normal  development.* 11 


Removal  is  no  panacea  and  Steinhauer  further  states  that  it 


...  should  only  be  considered  when:  the  family  environment 
is  so  inadequate  and/or  damaging  that  the  child  is  in 
immediate  physical  danger,  or  ongoing  development  and 
future  adjustment  are  seriously  and  chronically  at  risk;  or  all 
possibility  of  improving  the  family  situation,  either  through 
direct  work  with  child  and  family  without  removal,  or 
through  the  provision  of  appropriate  support  services  such 
as  homemakers,  enrolment  in  a  therapeutic  nursery, 
attempting  to  empower  the  parents  by  involving  them  in 
appropriate  and  (to  them)  acceptable  mutual  support  or  self- 
help  group...  have  been  adequately  tried  without  success.12 


1()  W.J.  Sammon,  "The  Ontario  Child  and  Family  Services  Act  C.F.S.A.,  1984:  Maintaining 
the  Balance  Between  Competing  Rights",  8  C.F.L.Q.  129.  Sammon,  at  p.  145,  states, 
"The  rate  of  abuse  in  foster  care  is  substantially  higher  than  that  of  children  in  their  own 
homes";  R.  Bamhorst  and  L.C.  Johnson,  The  State  of  the  Child  in  Ontario,  1st  ed. 
(Toronto:  Oxford  University  Press,  1991).  Bamhorst  and  Johnson  note  there  have  been 
dramatic  decreases  in  available  foster  homes.  See  p.  83. 

11  P.D.  Steinhauer,  "The  Least  Detrimental  Alternative",  1st  ed.  (Toronto:  University  of 
Toronto  Press,  1991),  at  p.  113. 

12  Ibid,  p.  117. 
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Children's  Aid  Societies  should  have,  if  possible,  a  well-thought  out  plan  for  the 
placement  of  the  child  before  removal,  rather  than  just  responding  to  a  crisis.  A 
first  placement  with  a  competent  familiar  relative  is  preferable. 

6)  The  fewer  placements  that  children  experience,  the  better  it  is  for  them. 
Permanency  planning  must  always  be  a  consideration.  Steinhauer  suggests  that 
ideally  a  child's  first  placement  will  be  his  or  her  last. 

7)  As  long  as  the  Society's  plan  is  to  eventually  reunite  the  child  with  his  or  her 
family,  a  pro-active  plan  must  be  initiated  to  encourage  regular  contact  between 
the  child  and  family.  This  is  especially  so  in  the  case  of  younger  children  who 
cannot  remain  separated  from  parents  for  long  without  assuming  that  they  have 
been  abandoned  and  thus  beginning  to  form  substitute  attachments  to  their  foster 
family.  Dr.  Steinhauer  suggests  daily  scheduled  visits  for  infants  during  which 
the  mother  takes  an  active  role  in  parenting,  visits  two  or  three  times  a  week  for 
toddlers  and  weekly  or  alternate  weekly  visits  for  older  children. 

While  mental  health  professionals  encourage  working  with  families  to  enable  them  to 
keep  their  children,  several  studies  have  demonstrated  that  avoiding  the  removal  of 
children  from  their  families  is  not  always  possible.  In  fact,  in  one  study,  preventative 
services  given  to  parents  led  to  only  a  12%  decrease  in  the  number  of  children  admitted 
to  care.13  The  major  effect  of  the  assistance  was  to  delay  the  apprehension,  especially 
of  younger  children  by  the  child  welfare  agency.  One  might  question,  therefore,  whether 
the  postponement  of  removal  of  younger  children  is  in  their  best  interests  given  that 
there  may  be  a  certain  inevitability  to  removal  from  their  families.  Might  not 
postponement  only  increase  the  risk  of  abuse  and/or  developmental  delay  and  impede 
the  child's  ability  to  adjust  to  a  new  family  setting?  Furthermore,  if  adoption  of  a  child 
is  a  probable  outcome,  postponement  of  removal  may  not  benefit  the  child.  The 


13 


Ibid.,  p.  122.  Steinhauer  refers  to  the  M.A.  Jones’  (1985)  study. 
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literature  suggests  that  if  adoption  is  to  occur,  it  should  occur  at  the  earliest  possible  age, 
in  order  to  minimize  risks.14 

IV.  HOW  THE  C.F.S.A.  WORKS 

The  C.F.S.A.  carefully  balances  the  right  of  children  to  be  protected  and  the  right  of  their 
parents  to  family  autonomy.  The  least  restrictive  alternative1^  weaves  its  way  through 
the  Act15  and  is  the  counterbalance  to  the  best  interests  provisions  of  the  Act.  It  is  the 
preferred  method  of  service  to  a  family.  It,  of  course,  can  only  be  implemented  when 
there  is  more  than  one  approach  which  would  be  available  and  appropriate  for  a  child 
and  only  when  the  child  can  be  adequately  protected.1 

a)  Voluntary  Services 

Since  the  least  restrictive  course  of  action  is  the  desirable  method  of  service  to  a  family, 
voluntary  services  are  preferred  to  court  ordered  interventions.  If  possible,  the  Society, 
under  Part  II  of  the  C.F.S.A.,  may  assist  families  on  a  voluntary  basis.  This  includes 
entering  into  temporary  care  agreements  if  a  family  is  temporarily  unable  to  care  for  the 
children  and  no  less  restrictive  course  of  action  is  appropriate.  If  voluntary  services  are 
not  feasible  and  protection  issues  are  a  concern.  Part  III  of  the  Act  applies.  Before  Part 
III  comes  into  play,  great  emphasis  is  placed  on  supporting  the  autonomy  and  integrity 
of  the  family  unit. 


14  Ibid.,  p.  352. 

15  Supra  note  1,  s.  1. 

16  Ibid.  ss.29(4),  57(3),  65(3)(h),  40(2). 


17 


Supra  note  8.  at  pp.  3.  5:  and  note  1,  ss.40(2),  51(3).  53(d)(ii),  56(d)(i). 
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b)  Initiation  of  the  Proceedings 

The  provisions  of  the  Act  for  initiating  proceedings  are  designed  to  ensure  that  Societies 
will  not  intervene  any  more  intrusively  in  the  lives  of  families  than  is  necessary  to 
protect  children.  There  are  three  ways  of  bringing  children  into  care  through  the  court 
process: 

1)  The  least  intrusive  method  is  by  the  filing  of  a  protection  application  requesting 
that  the  court  order  that  the  child  be  brought  to  a  place  of  safety; 

2)  A  worker  can  apply  to  a  Justice  of  the  Peace  for  a  warrant  for  apprehension  and 
will  be  able  to  obtain  such  warrant  if  he  or  she  has  satisfied  the  Justice  of  the 
Peace  that  there  are  reasonable  and  probable  grounds  to  believe  that  a  child  is  in 
need  of  protection  and  a  less  restrictive  course  of  action  is  not  available  or  will 
not  protect  the  child  adequately;18  and 

3)  A  worker  can  only  apprehend  without  warrant  when  the  worker  believes  on 
reasonable  and  probable  grounds  that  a  child  is  in  need  of  protection  and  there 
would  be  a  substantial  risk  to  the  child's  health  and  safety  during  the  time 
necessary  to  obtain  a  warrant  or  to  bring  the  matter  on  for  a  hearing.19 

It  is  unlikely  that  parents  trying  to  attack  these  sections  through  Charter  arguments, 
would  be  successful.20 


18  Supra  note  1,  s.40(2). 

19  Ibid,  s.40(7). 


20 


See  Re  T.T.  and  Catholic  Children’s  Aid  Society  (1984),  39  R.F.L.  (2d)  279  where  parents 
were  unsuccessful  in  attacking  an  order  to  produce  the  child  under  The  Child  Welfare  Act. 
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c)  Interim  Care  and  Custody  of  the  Child  Pending  the  Hearing 

The  C.F.S.A.  (1984)  provided  a  new  statutory  criteria  at  the  interim  proceedings  hearing. 
The  Society  became  obliged  to  demonstrate  that  if  it  sought  an  order  for  the  child  to 
remain  in  its  temporary  care  and  custody,  there  were  reasonable  and  probable  grounds 
to  believe  there  was  substantial  risk  to  the  child's  health  and  safety.2' 


The  wording  of  Section  51(3)  of  the  C.F.S.A.  is  on  all  fours  with  the  cautious  approach 
expressed  by  Dr.  Steinhauer  concerning  the  removal  of  children  from  their  biological 
families.22  It  is  also  in  keeping  with  the  philosophy  expressed  by  Mr.  Justice  Rand  in 
the  Maat  decision. 

It  is...  of  the  utmost  importance  that  questions  involving  the 
custody  of  infants  be  approached  with  a  clear  view  of  the 
governing  considerations.  That  view  cannot  be  less  than  this: 
prima  facie  the  natural  parents  are  entitled  to  custody 23  unless 
by  reason  of  some  act,  condition  or  circumstances  affecting 
them  it  is  evident  that  the  welfare  of  the  child  requires  that 
that  fundamental  natural  relation  be  severed.  As  parens 
patriae  the  Sovereign  is  the  constitutional  guardian  of 
children,  but  that  power  arises  in  a  community  in  which  the 
family  is  the  social  unit.  No  one  would,  for  a  moment,  suggest 
that  the  power  ever  extended  to  the  disruption  of  that  unity  by 
seizing  any  of  its  children  at  the  whim  or  for  any  public  or  private 
purpose  of  the  Sovereign  or  for  any  other  purpose  than  that  of  the 
welfare  of  one  unable,  because  of  infancy,  to  care  for  himself.24 

The  view  of  the  child's  welfare  conceives  it  to  lie,  first  within 
the  warmth  and  security  of  the  home  provided  by  the  home 
of  its  parents;  when  through  failure,  with  or  without  parental 


21  Supra  note  1,  s.5 1(3). 

22  Supra  note  11.  Steinhauer  suggests  that  one  should  ask  when  considering  apprehending 
a  child  "is  there  imminent  danger  of  repeated  or  severe  abuse?",  p.  114. 

23  The  writer’s  emphasis. 

The  writer’s  emphasis. 


24 
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fault,  to  furnish  that  protection,  that  welfare  is  threatened, 
the  community,  represented  by  the  Sovereign  is,  on  the 
broadest  social  and  national  ground,  justified  in  displacing 
the  parents  and  assuming  their  duties.25 

Following  the  enactment  of  the  C.F.S.A.  in  1984,  the  courts  began  to  interpret  what 
substantial  risk  to  the  child's  health  and  safety  meant.  His  Honour  Judge  Felstiner  in 
Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  u.  L.(P.)2b  held  that  the  burden 
upon  Children's  Aid  Societies  is  "almost  massive  in  that  the  risk  must  be  substantial". 
He  concluded  that  although  this  could  lead  to  negative  consequences  for  children,  he 
had  no  choice  but  to  follow  the  policy  of  the  Province  of  Ontario.  He  further  stated  that 
the  best  interests'  provisions  of  the  Act  could  not  play  any  part  at  the  interim  hearing 
stage  of  the  process.  Judge  Felstiner  was  upheld  on  appeal  in  District  Court.27 

The  case  law  that  followed  suggested  that  there  were  two  distinct  approaches  in  defining 
substantial  risk.  One  approach  agreed  with  Judge  Felstiner's  interpretation.  The  second 
approach  held  that  substantial  risk  meant  that  there  must  be  a  risk  to  the  health  and 
safety  of  the  child  which  is  real  and  apparent  on  the  evidence,  not  a  risk  that  is  without 
substance  or  which  is  fanciful  or  merely  speculative.28 

Justice  Janet  Wilson,  in  a  recent  decision,  disagreed  with  Judge  Felstiner's  interpretation 
and  concluded  that  the  meaning  of  substantial  risk  in  Section  51(3)  is  an  actual,  real,  and 
not  illusory  risk  and  that  the  test  must  be  considered  in  light  of  the  statement  of 

25  Hepton  v.  Maat ,  [1957]  S.C.R.  606,  at  p,  607. 

26  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  L.(P.),  unreported, 

(Ont.Prov.Ct..  Fam.Div.,  Felstiner,  J.),  April  16,  1986. 

27  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  L.(P.),  unreported, 

(Ont.Dist.Ct.  Hawkins,  J.),  June  25,  1986. 

28  Roman  Catholic  Children' s  Aid  Society  for  the  County  of  Essex  and  Lillian  G.  (No.  2), 
unreported,  (Ont.Prov.Ct.,  Fam.Div.,  Abbey,  J.),  October  23,  1986,  at  p.  19. 
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purposes  of  the  Act  including  the  paramount  objective  to  promote  the  best  interests, 
protection  and  well-being  of  children.29 


Parents'  rights  advocates  might  argue  that  Judge  Felstiner's  interpretation  of  Section 

51(3)  acknowledges  the  parents'  prima  facie  right  to  have  interim  care  and  custody  of 

their  child  and  that  Justice  Wilson  has  gone  off  track.  It  is  submitted  that  Justice  Wilson 

did  not  reduce  the  issue  to  a  matter  of  competing  rights  or  proprietary  interests  but, 

rather,  assessed  the  issue  of  risk  in  a  more  child-focused  manner.  What  is  interesting 

is  that  she  makes  reference  to  the  concept  of  best  interests  of  the  child  at  this  preliminary 

stage  in  the  proceedings  before  the  determination  of  "in  need  of  protection".  This  is 

consistent  with  the  approach  in  M.(C.)  where  the  Court  said, 

...  one  must  look  at  the  Act  as  a  global  legislative  scheme 
whose  purpose  and  rationale  should  not  be  overshadowed  by 
an  unduly  restrictive  and  strict  interpretation  of  the  sections 
of  the  Act,  which  would  be  at  cross-purposes  with  the  whole 
philosophy  of  the  Act....  The  paramountcy  of  the  best 
interests  of  the  child  is  clearly  apparent  in  section  65,  as  it  is 
throughout  the  Act.30 


d)  The  Threshold  Test  -  Grounds  for  Intervention 


A  protection  application  arises  when  the  Society  believes  that  a  child  is  "in  need  of 
protection"  and  there  is  no  outstanding  court  order  in  place.  The  protection  application 
involves  two  phases:  (1)  the  Finding  and  (2)  the  Opposition.  The  Society  must  first 
demonstrate,  on  a  balance  of  probabilities31  pursuant  to  section  37(2),  that  the  child  is 


29  Catholic  Children’s  Aid  Society  of  Metropolitan  Toronto  v.  D.(A.)  and  G.  (W.), 
unreported,  (Ont.Gen.Div.,  Wilson,  J.),  December  22,  1993. 

30  Supra  note  2,  p.  32.  The  writer’s  emphasis  added. 

31  Re  Chrysler  (1978),  5  R.F.L.  (2d)  50;  Catholic  Children’s  Aid  Society  of  Metropolitan 
Toronto  v.  Veronica  P.,  unreported,  (Ont.Prov.Ct.,  Fam.Div.,  Beaulieu,  J.),  November  15, 
1983;  M.(B).  v.  Children’ s  Aid  Society  of  Metropolitan  Toronto,  unreported,  (Ont.Prov.Ct., 
Fam.Div.,  Walmsley,  J.),  May  17,  1985;  Catholic  Children's  Aid  Society  of  County  of 
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"in  need  of  protection"  according  to  specific,  enumerated  grounds.32  If  the  Society 
cannot  do  so,  the  child  must  be  returned  to  the  family. 

The  "finding"  that  a  child  is  "in  need  of  protection"  is  the  threshold  test  that  the  Society 
must  meet  before  the  Society  can  formally  be  involved  in  the  child's  life.  It  is  very 
different  from  the  best  interests  test.  The  Society  must  show  that  the  level  of  care  of  the 
child  has  fallen  below  a  minimum  level  of  acceptability  in  society,  as  specifically 
described  in  s.37(2).33 

The  best  interests  of  the  child  is  not  a  consideration  at  the  "finding"  stage.  All  of  the 
provisions  regarding  a  child's  best  interests  only  come  into  play  after  a  child  is  found  in 
need  of  protection.  Once  the  threshold  has  been  met,  however,  the  emphasis  and  focus 
shifts  to  the  best  interests  of  the  child.  There  are  still  safeguards  for  families  but  the 
paramount  consideration  is  the  child.  Any  disposition  must  be  considered  in  light  of  the 
child's  best  interests. 

The  relevant  date  for  the  determination  as  to  whether  a  child  is  in  need  of  protection  is 
the  date  of  admission  to  care  or  the  commencement  of  the  application  and  not  the 
hearing  date  of  the  protection  application.  Therefore,  after  the  court  makes  a  finding 
that  the  child  is  "in  need  of  protection",  it  must  determine  whether  an  order  is  needed 


Essex  v.  G.(L.)  and  G.(R.),  (November  17,  1986),  [1987]  W.D.F.L.  340,  3  A.C.W.S.  (3d) 
14  (Ont.Prov.Ct.,  Fam.Div.),  Abbey,  Prov.Ct.  J..  The  standard  of  proof  is  the  civil 
standard  of  the  balance  of  probabilities.  In  applying  the  standard,  the  courts  sometimes 
state  the  onus  is  heavier  where  the  consequences  and  the  intervention  of  the  order  sought 
is  greater. 

32  These  grounds  focus  on  harms  or  risks  of  harms  caused  by  acts  or  omissions  as  opposed 
to  parental  behaviour.  Previous  legislation  allowed  intervention  on  the  basis  of  parental 
behaviour  or  home  conditions  without  showing  that  the  child  was  being  harmed. 

33  Catholic  Children  s  Aid  Society  of  Metropolitan  Toronto  and  Matthew  B.,  unreported, 
(Ont.Prov.Ct.,  Fam.Div.,  Thompson,  I.),  October  28, 1983,  at  pp.  1-2;  Re:  Brown  (1975), 
9  O.R.  (2d)  185  (Co.Ct.). 
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to  protect  the  child  in  the  future.34  This  is  because  circumstances  may  change  between 
the  admission  date  to  care  and  the  hearing  date.  For  example,  it  may  be  that  neither 
wardship  nor  supervision  would  be  necessary  at  the  time  of  the  hearing  to  protect  the 
child.  If  no  order  is  needed  to  protect  the  child  in  the  future,  the  court  is  mandated  to 
order  the  return  of  the  child  to  the  former  custodian.35 


e)  The  Disposition 

If  a  child  is  found  to  be  in  need  of  protection  and  a  court  order  is  needed  to  protect  the 
child  in  the  future,  the  court  is  directed  to  make,  "in  the  child's  best  interests",  one  of  four 
possible  dispositions  set  out  in  section  57(1)  of  the  Act.  The  Act  sets  out  "dispositional 
guidelines"  in  order  to  assist  the  court  in  making  a  "best  interests"  determination.36 
These  dispositional  guidelines  set  out  in  sections  57(2)(3)(4)(5)  and  (6)  of  the  Act  reflect 
the  legislature's  philosophy  of  adopting  the  least  restrictive  alternative,  where  possible. 
However,  at  the  dispositional  stage,  the  least  restrictive  alternative  policy  is  always 
subject  to  the  "best  interests"  of  the  child. 

The  dispositional  guidelines  are: 

1)  There  shall  not  be  an  order  removing  the  child  from  his  or  her  custodians  unless 
the  court  is  satisfied  less  restrictive  alternatives  are  not  appropriate  (s.57(3)). 

2)  If  removal  from  custodians  is  necessary,  the  court  must  first  consider,  before 
making  an  order  for  Society  or  Crown  wardship,  whether  it  is  possible  to  place 


34  Supra  note  1,  s.57(l). 

35  Ibid.  s.57(9). 


36 


Ibid.  ss.57(2),  (3),  (4),  (5),  (6);  See  also  "The  Children’s  Act:  A  Consultation  Paper1 
(October  1982),  The  Ministry  of  Community  and  Social  Services,  at  pp.  90-92. 
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the  child  with  a  relative,  neighbour,  or  other  member  of  the  child's  community 
(s.57(4)). 

3)  Indian  or  native  children  must  be  placed  with  the  child's  family,  a  member  of  the 
child's  band  or  native  community,  or  another  Indian  or  native  family  unless 
substantial  reason  exists  for  placing  the  child  elsewhere  (s.57(5)). 

4)  Crown  wardship  cannot  be  ordered  "unless  the  court  is  satisfied  that 
circumstances  justifying  the  order  are  unlikely  to  change  within  a  reasonably 
foreseeable  time  not  exceeding  twenty-four  months  so  that  the  child  can  be 
returned"  to  his  or  her  family  (s.57(6)). 

f)  The  Status  Review 

A  Status  Review  arises  only  if  a  protection  order  is  in  place.  It  must  occur  when  the 

original  disposition  under  the  child  protection  application  is  about  to  expire,  or  may  take 

place  if  circumstances  suggest  that  the  disposition  should  be  reviewed  or  modified  (s.64). 

The  M.(C.)  case  decided  by  the  Supreme  Court  of  Canada  on  May  5,  1994,  is  the  final 

word  on  what  is  the  proper  test  on  a  Status  Review.  The  Court  concluded: 

1.  The  Status  Review,  unlike  the  original  protection  application,  does  not  create  a 
threshold  test  which  a  Children's  Aid  Society  must  satisfy  before  a  Court  can  make 
a  determination  about  the  best  interests  of  a  child.  At  the  Status  Review  hearing, 
the  best  interests  of  the  child  can  never  be  left  out  of  the  equation  and  is,  in  fact, 
the  predominant  factor  at  all  times.  The  best  interests  consideration  colours 
whether  a  child  needs  an  order  to  protect  him  or  her  in  the  future. 

2.  A  two-fold  examination  must  be  undertaken  on  a  Status  Review.  The  question 
to  be  evaluated  by  courts  on  a  Status  Review  is  whether  there  is  a  need  for  a 
continued  order  for  protection  and  the  second  question  is  "a  consideration  of  the 
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best  interests  of  the  child,  an  important  and,  in  the  final  analysis ,  a  determining 
element  of  the  decision  as  to  the  need  of  protection” ,37 

3.  It  is  not  the  function  of  the  Status  Review  hearing  to  retry  the  original  need  for 
protection  order.  That  original  finding  is  res  judicata  and  does  not  have  to  be 
relitigated.38 

4.  The  court,  in  examining  whether  a  child  needs  a  future  order  to  protect  him  or 
her  from  emotional  and  psychological  harm,  uses  the  concept  of  "protection"  in 
a  broader  context  than  that  set  out  in  sections  37(2)(f)  and  (g)  of  the  C.F.S.A.. 

5.  Flexibility  is  the  key  to  resolving  issues  about  children.39  If  a  child's  welfare  is 
at  stake,  the  court  must  be  flexible  in  its  approach.  Children  are  evolving  human 
beings  whose  developmental  needs  are  constantly  in  a  state  of  flux.  The  present 
situation  of  a  child  is  critical  for  the  court  to  understand  in  order  to  make  a 
determination.  The  ever-changing  circumstances  of  children  must  be  taken  into 
account.  "In  this  regard,  just  as  it  is  important  to  allow  in  new  evidence  [in  child 
protection  appeals]  in  order  that  the  court  may  have  accurate  and  up-to-date 


37  Supra  note  2,  at  p.  38. 

38  Children's  Aid  Society  of  Ottawa  v.  G.M.  and  R.M.  (1978),  3  R.F.L.  (2d),  226 
(Ont.Div.Ct.),  at  pp.  234,  236;  K.L.  v.  Children’s  Aid  Society  of  Stormont,  Dundas  and 
Glengarry  (1988),  12  R.F.L.  (3d),  76  (Ont.Dist.Ct.),  at  p.  82;  Catholic  Children’ s  Aid 
Society  of  Metropolitan  Toronto  v.  Cidalia  M.  et  al.  (No.6),  unreported,  (Ont.Prov.Div., 
Bean.  J.),  February  17.  1992;  Catholic  Children’s  Aid  Society  of  Metropolitan  Toronto 
v.  M.(C.)  (1993),  99  D.L.R.  (4th),  77  (Ont.Gen.Div.). 

The  leading  case  Re:  G.M.  and  R.M.  held  that  on  a  Status  Review,  the  Court  should  not 
determine  whether  an  order  of  wardship  should  have  been  made  in  the  previous  or  earlier 
hearing,  but  instead,  should  now  consider  whether  continuation  of  the  wardship  in  the 
current  proceedings  is  in  the  best  interests  of  the  child  without  overlooking  the  parents’ 
rights. 


39 


Supra  note  2,  at  p.  39. 
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knowledge  of  the  situation  at  hand,  similarly,  courts  must  continually  evaluate 
the  need  for  state  intervention  in  order  to  ensure  that  the  objectives  of  the  Act  are 
being  met".40 

6.  "The  paramountcy  of  the  best  interests  of  the  child  is  clearly  apparent  in  s.65,  as 
it  is  throughout  the  Act."41 

The  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  M.(C.),42  which  was  argued 
before  four  levels  of  courts  raised  the  issue  of  whether  the  best  interests  of  the  child  was 
the  correct  test  on  a  Status  Review.  Five  year  old  Susanna  M.  had  lived  with  her  foster 
family  for  three  years.  By  the  time  the  case  reached  the  Supreme  Court  of  Canada,  she 
had  resided  with  them  for  five  years.  Her  mother,  a  well-meaning  woman  of  borderline 
intelligence  with  a  history  of  psychiatric  problems,  visited  Susanna  regularly  over  the 
years.  The  mother's  psychiatric  condition  had  stabilized  by  the  time  of  trial.  The  child's 
relationship  with  her  mother  historically  had  been  poor  and  there  was  little,  if  any, 
attachment  on  the  child's  part.  If  any  suggestion  were  made  to  Susanna  that  she  might 
return  to  her  mother's  home,  she  reacted  negatively.  Despite  assistance  given  to  the 
mother,  she  had  difficulty  understanding  her  child's  needs  and  improving  her 


40  Supra  note  2,  at  p.  37.  The  Supreme  Court  of  Canada’s  approach  to  the  introduction  of 
new  evidence  in  appeals  will  have  wide  impact  throughout  the  country.  Madame  Justice 
L’Heureux-Dube  stated,  at  p.  23: 

Although  it  might  be  more  in  line  with  usual  procedures  for  a  court  of 
appeal  to  base  its  conclusions  on  the  evidence  before  the  trial  judge,  the 
particular  nature  of  appeals  in  child  welfare  legislation  requires  a 
sufficiently  flexible  rule,  where  an  accurate  assessment  of  the  present 
situation  of  the  parties  and  the  children,  in  particular,  is  of  crucial 
importance. 

41  Ibid,,  p.  32 
Supra  note  2. 


42 
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dysfunctional  relationship  with  her  daughter.  The  child  had  quickly  attached  to  her 
foster  family,  flourished  in  their  care  and  regarded  them  as  her  psychological  family. 

Judge  Bean,  the  trial  judge,  held  that  before  he  could  consider  the  best  interests  of  the 
child  on  a  Status  Review,  he  must  first  be  satisfied  that  intervention  through  a  court 
order  was  necessary  to  protect  the  child  in  the  future.  He  said,  "protection"  was 
different  from  "best  interests"  or  "well-being"  of  children.  He  went  on  to  say  that  since 
Susanna  was  not  at  risk  of  physical  nor  of  intellectual  or  emotional  injury  due  to 
environmental  factors,  no  order  was  needed  to  protect  her.  Although  he  was  aware  of 
the  attachment  between  Susanna  and  her  foster  parents,  he  focused  on  the  improvements 
in  the  mother's  mental  health.  He,  accordingly,  returned  the  child  to  her  mother 
pursuant  to  s.57(9).  Judge  Bean  did  not  specifically  address  the  issue  of  emotional  harm 
to  Susanna  if  she  were  to  be  removed  from  her  psychological  parents  and  returned  to 
her  mother  with  whom  she  had  a  meagre  bond.  He  made  no  findings  as  to  the  best 
interests  of  Susanna  and  said  that  "best  interests  was  irrelevant"43  if  the  court  did  not 
determine  an  order  was  necessary  to  protect  the  child  in  the  future. 

On  appeal.  Justice  Macdonald  held  Judge  Bean  had  applied  a  wrong  test  and  should 
have  applied  a  best  interests  test.  The  Court  of  Appeal  for  Ontario44  upheld  the  best 
interests  test  on  a  Status  Review,  but  found  that  Justice  Macdonald  had  not  properly 
applied  the  test  in  that  she  considered  the  best  interests  of  the  child  in  the  context  of 
"whether  or  not  the  child  is  in  need  of  protection"  from  her  natural  home.  She  also 
failed  to  consider  adequately  whether  a  court  order  was  necessary  to  protect  Susanna 
from  the  emotional  harm  she  would  suffer  if  she  were  removed  from  the  care  of  her 


43  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Cidalia  M.  et  al.  (No.  6), 
unreported,  (Ont.Prov.Div.,  Bean,  J.),  February  17,  1992,  at  p.  17. 

44  Catholic  Children' s  Aid  Society  of  Metropolitan  Toronto  v.  M.(C.)  (1993),  13  O.R.  (3d), 
227  (Ont.C.A.). 
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foster  parents  with  whom  she  had  lived  most  of  her  life  and  whom  she  regarded  as  her 
psychological  parents. 

While  the  Court  of  Appeal  of  Ontario  seemed  to  be  saying  that  the  test  on  a  Status 
Review  was  the  best  interests  of  the  child,  it  also  stated  the  Society  "must  continue  to 
justify  its  intervention  by  showing  that  a  court  order  is  necessary  to  protect  the  child  in 
the  future";  this  did  not  mean  that  "in  the  absence  of  proof  of  some  deficiency  in  the 
present  parenting  capacity  on  the  part  of  the  natural  parent  that  the  child  must  be 
returned  to  the  care  of  the  natural  parent";  a  "court  order  may  also  be  necessary  to 
protect  the  child  from  emotional  harm  which  would  result  —  if  the  emotional  tie  to  the 
caregivers,  whom  the  child  regards  as  her  psychological  parents,  is  severed".  The  Court 
of  Appeal,  in  its  reference  to  an  order  needed  to  protect  in  the  future ,  like  the  Supreme 
Court  of  Canada,  was  obviously  not  referring  to  the  narrow  definition  of  "in  need  of 
protection"  found  in  s.37(2)  of  the  C.F.S.A.  but  was  using  the  verb  "protect"  in  a  much 
broader  sense.43 

M.(C.)  was  argued  before  the  Supreme  Court  of  Canada  on  December  6,  1993.  The 
Ontario  Court  of  Appeal  and  the  Supreme  Court  of  Canada  were  both  in  agreement  that 
the  child's  emotional  well-being  was  of  the  utmost  importance  particularly  where  the 
evidence  pointed  to  possible  long-term  adverse  consequences  resulting  from  the  removal 
of  the  child  from  her  foster  family  and  return  to  her  birth  mother.  Both  levels  of  courts 
agreed  that  the  determination  of  whether  the  child  needed  an  order  to  protect  her,  could 
not  rest  solely  on  the  parent's  parenting  ability;  it  must  have  a  child-centred  focus  and 


43  Linda  C.  and  Giuseppe  C.  v.  Catholic  Children  s  Aid  Society  of  Metropolitan  Toronto, 
unreported,  (Ont.Gen.Div.,  Beaulieu  J.),  August  10,  1993.  Judge  Beaulieu  said,  "the 
Status  Review  judge  is  precluded  from  relitigating  the  issue  of  "in  need  of  protection". 
He  is  not  precluded  from  examining  and  revisiting  the  factors  which  existed  at  the  time 
of  the  original  disposition,  in  order  to  assess  the  present  circumstances  which  would 
include  the  grounds  for  intervention  and  the  need  for  continued  intervention  pursuant  to 
s.65(3)(a). 
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must  examine  whether  the  child,  in  light  of  the  interceding  events,  continues  to  require 

state  protection.46  Madame  Justice  L'Heureux-Dube,  at  p.  39  stated: 

This  flexible  approach  is  in  line  with  the  objectives  of  the  Act,  as  it  seeks 
to  balance  the  best  interests  of  children  with  the  need  to  prevent 
indeterminate  state  intervention,  while  at  the  same  time  recognizing  that 
the  best  interests  of  the  child  must  always  prevail.47 

It  is  vital  to  realize  that  Susanna,  on  the  evidence,  could  not  have  been  technically  found 
to  be  "in  need  of  protection"  pursuant  to  the  narrow  two-fold  test  for  emotional  harm 
found  in  sections  37(2)(f)  and  (g)  of  the  C.F.S.A.. 

Section  37(2)(f)  provides  that  a  child  is  in  need  of  protection  where, 

1.  the  child  has  suffered  emotional  harm,  demonstrated  by  severe  anxiety, 
depression,  withdrawal,  or  self-destructive  or  aggressive  behaviour;  and 

2.  the  child's  parent  or  the  person  having  charge  of  the  child  does  not  provide,  or 
refuses  or  is  unavailable  or  is  unable  to  consent  to,  services  or  treatment  to 
remedy  or  alleviate  the  harm. 

Section  37(2)(g)  provides  that  a  child  is  in  need  of  protection  where, 

1.  there  is  substantial  risk  that  the  child  will  suffer  emotional  harm  of  the  kind 
described  in  clause  (f);  and 

2.  the  child's  parent  or  the  person  having  charge  of  the  child  does  not  provide,  or 
refuses  or  is  unavailable  or  unable  to  consent  to,  services  or  treatment  to  prevent 
the  harm. 

On  a  strict  reading  of  sections  37(2)(f)  and  (g),  the  evidence  did  not  meet  the  criteria  in 
that: 


46  Supra  note  2,  at  p.  45. 
Supra  note  2,  at  p.  39. 
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1.  the  biological  mother  did  not  refuse  or  was  not  unavailable  or  unable  to  consent 
to  services  or  treatment; 

2.  the  biological  mother  did,  in  fact,  co-operate  with  the  Society  to  improve  her 
parenting  skills  so  that  she  could  meet  her  daughter's  emotional,  physical  and 
psychological  needs  but  because  of  her  limitations,  did  not  understand  the  need 
for  services  offered; 

3.  the  emotional  harm  that  Susanna  would  suffer  by  removal  from  her  psychological 
family  could  not  be  remedied  by  treatment. 

In  a  circuitous  way  of  speaking,  both  the  Court  of  Appeal  of  Ontario  and  the  Supreme 
Court  of  Canada  ultimately  concluded  that  on  a  Status  Review,  the  best  interests  of  the 
child  take  precedence  and  that  courts  will  make  orders  to  protect  the  best  interests  of  the 
child.  As  Madame  Justice  L'Heureux-Dube  said,  the  best  interests  of  the  child  is  "in  the 
final  analysis,  a  determining  element  of  the  decision  as  to  the  need  of  protection".48 

M.(C.)  might  never  have  reached  the  Supreme  Court  of  Canada  if  the  drafters  of  the 
C.F.S.A.  had  been  clearer  in  their  terminology.  Section  65(1)  directs  the  court  on  a  Status 
Review  to  make  an  order  in  the  child's  best  interests  and  provides  that,  when  doing  so, 
the  court  may  make  a  further  order  under  s.57.  The  difficulty  is  that  the  drafters  did  not 
state  that  the  court  may  make  a  further  order  in  accordance  with  the  specific  dispositive 
language  in  subparagraphs  1,  2,  3  and  4  of  s.57(l).  The  drafters'  reference  to  s.57  would 
logically  include  the  preamble  in  s.57(l)  and  also  s.57(9).  The  preamble  in  s.57(l)  states 
when  a  child  is  "in  need  of  protection"  and  "an  order  is  needed  to  protect  the  child  in  the 
future ",  the  court  may  make  one  of  four  dispositions.  Section  57(9)  provides  that,  where 
a  court  finds  that  a  child  is  in  need  of  protection  but  is  not  satisfied  that  a  court  order  is 
necessary  to  protect  the  child  in  the  future,  the  court  shall  order  that  the  child  be  returned 


48 


Supra  note  2,  at  p.  38. 
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to  its  family.  The  drafters  further  complicate  matters  by  the  wording  in  s.53(l)(d)(ii) 
which  states  that  the  court,  when  making  an  order  under  this  Part  (this  Part  would 
include  s.65),  shall  give  reasons  where  the  order  has  the  effect  of  keeping  the  child  from 
the  care  of  the  person  who  had  charge  of  the  child  immediately  before  intervention,  as 
to  why  the  child  cannot  be  adequately  protected  while  in  the  person's  care.  The  general 
consensus  of  both  the  Ontario  Court  of  Appeal  and  the  Supreme  Court  of  Canada  was 
that  even  if  a  natural  parent  may  have  rehabilitated  sufficiently  so  as  to  present  no 
further  danger  to  the  child  by  the  time  of  the  Status  Review,  a  court  may  not  make  an 
order  which  is  not  in  a  child's  best  interests. 

At  a  Status  Review,  as  at  the  original  protection  application,  there  are  dispositional 
guidelines  in  the  C.F.S.A.  to  assist  the  court  in  making  a  "best  interests"  determination. 
They  are  found  in  s.65(3)  which  the  Act  says  the  court  must  consider.  The  court, 
however,  need  not  make  positive  findings  of  fact  with  respect  to  these  factors.  The  eight 
considerations  set  out  in  s.65(3)  are  exhaustive  and  conjunctive  and  must  be  considered 
in  light  of  the  best  interests  of  the  child.49  Parents'  interests  are  not  overlooked  in  that 
the  court  is  once  again  directed  to  consider  the  least  restrictive  alternative  that  is  in  the 
child's  best  interests.  As  well,  the  state  continues  to  be  held  accountable  to  parents 
because  the  dispositional  guidelines  emphasize  the  state's  obligation  to  provide  services 
to  families. 

V.  THE  BEST  INTERESTS  TEST 

a)  The  Criteria 

Where  a  court  is  required  under  Part  III  of  the  C.F.S.A.  to  make  a  determination  of  what 
is  in  the  best  interests  of  the  child,  the  criteria  to  be  considered  are  set  out  in  s.37(3). 


49  C.C.A.S.  of  Metropolitan  Toronto  v.  Carlo  and  Eugenia  G.,  unreported,  (Ont.Prov.Ct., 
Fam.Div.,  Felstiner,  J.),  August  12,  1986;  C.C.A.S.  of  Metropolitan  Toronto  v.  M.(C.) 
(1993),  99  D.L.R.  (4th),  77  (Ont.Gen.Div.);  Linda  C.  and  Giuseppe  C.  v.  C.C.A.S.  of 
Metropolitan  Toronto ,  supra ,  at  note  44. 
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The  court  is  directed  to  take  into  consideration  the  enumerated  factors  in  s.37(3)  it  deems 
relevant. 

Section  37(3)  introduces  a  non-exhaustive  list  of  considerations  and  allows  the  judge  to 
consider  "any  other  relevant  circumstances".  It  is  similar  in  its  wording  to  its 
predecessor,  s.l(l)(b),  of  the  Child  Welfare  Act.50  Four  new  considerations  which  did 
not  appear  in  the  old  Act  are  included  as  part  of  the  "best  interests"  consideration.  They 
are: 

1)  the  child's  cultural  background; 

2)  the  religious  faith,  if  any,  in  which  the  child  is  being  raised; 

3)  the  child's  relationships  by  blood  or  through  an  adoption  order; 

4)  the  degree  of  risk,  if  any,  that  justified  the  finding  that  the  child  is  in  need  of 
protection. 

The  previous  legislation  was  also  non-exhaustive  and,  therefore,  the  above  considerations 
could  have  been  noted  by  the  judge.  The  reason  they  were  added  to  the  C.F.S.A.  (1984) 
was  to  sensitize  the  Bench  about  the  importance  to  the  child  of  its  family  connectiveness. 
This  is  in  keeping  with  the  philosophy  of  the  Act.  However,  generally  speaking,  the 
criteria  remain  diverse  and  not  necessarily  weighted  in  favour  of  the  biological  family. 
They  include  considerations  which  could  just  as  easily  be  interpreted  in  favour  of  the 
child's  connectiveness  to  a  psychological  parent.  For  example,  the  "importance  of 
continuity  of  care"  is  emphasized  and  could  very  well  include  continuity  with  a 
biological  parent,  a  family  member,  or  a  foster  parent.  The  statutory  criteria  also  include 
the  effects  of  delay  on  the  child  in  the  disposition  of  the  case.  This  implies  that  children 
cannot  be  penalized  if  the  disposition  of  child  protection  cases  take  too  long.  It  is  how 
the  passage  of  time  has  impacted  and  affected  the  life  of  the  child  that  must  be 


50 


Supra  note  2. 
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considered.  In  v.  Children's  Aid  Society  of  Metropolitan  Toronto ,51  His  Honour 

Judge  Walmsley  stated: 

Both  before  and  after  1981,  the  parents  worked  hard  to  show 
they  could  care  properly  for  M.  and  indeed  they  made  good 
progress.  But  M.  became  psychologically  attached  to  the 
foster  parents  who  now  want  to  adopt  her.  M.  has  little 
memory  of  her  first  home.  The  developments  in  the  past 
three  or  four  years  are  of  first  importance.  The  passage  of 
time  has  completely  altered  the  circumstances  that  led  to  the 
1981  order....  New  relationships  have  been  created  and  old 
ones  have  disappeared.  By  every  measure  of  best  interests, 
these  new  circumstances  dictate  that  M.  should  be  allowed  to 
remain  permanently  in  her  present  home. 


The  M.(C.)  decision  deals  with  the  issue  of  so-called  "systemic"  delay.  The  mother 
argued  she  had  been  prejudiced  by  "systemic  lethargy"  because  the  case  took  so  long  to 
go  through  the  court  system  and  the  child,  not  surprisingly,  became  bonded  with  her 
foster  family.  She  argued  that  she  should  be  afforded  the  protection  of  s .7  of  the  Charter 
of  Rights  and  Freedoms  because  of  this  systemic  delay.52  The  mother  was  not 
successful  in  convincing  the  Supreme  Court  of  Canada  that  there  had  been  systemic 
delay  and  that  she  had  been  prejudiced.  The  court  held  that  the  length  of  the 
proceedings  may  have  been  one  of  the  factors  which  contributed  to  the  attachment  of 
Susanna  to  her  foster  family  but,  nonetheless,  stated  that  "years  go  by  crystallizing 
situations  that  become  irreversible"  and  "it  has  become  inevitable  that  it  is  in  Susanna's 


51  M.(B.)  v.  Children's  Aid  Society  of  Metropolitan  Toronto,  unreported,  (Ont.Prov.Ct., 
Fam.Div.,  Walmsley,  J.),  May  17,  1985,  at  p.  43. 

52  It  is  interesting  to  note  in  this  case,  that  the  mother,  who  was  represented  by  counsel, 
other  than  bringing  an  "Askov"  application  during  the  trial,  did  not  avail  herself  of 
remedies  available  to  offset  the  prejudice  she  claims  to  have  suffered  but,  rather, 
consented  to  adjournments  and  to  her  child  remaining  in  care.  She  also  had  a 
dysfunctional  relationship  with  her  child,  even  when  the  child  was  in  her  care. 
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best  interests"53  to  be  made  a  Crown  ward  for  the  purpose  of  adoption  by  her  foster 
family. 

The  best  interests  of  the  child  criteria  in  the  C.F.S.A.  are  not  circumscribed.  Courts  have 
recognized  that  the  best  interests  of  the  child  must  take  into  account  the  child's  evolving 
needs.  Children  cannot  be  calcified  in  time  as  Madame  Justice  Abella  pointed  out  in 
M.(B.P.)  v.  MfB.L.D.E.)54.  She  went  on  to  say  that  the  meaning  of  best  interests  is  as 
fluid  as  each  child's  circumstances  and  that  the  focus  of  the  exercise  is  on  the  child. 5:1 
She  explained,  "this  by  no  means  excludes  the  parental  perspective.  The  needs  of 
children  and  their  parents  are  obviously  inextricable",56  but  "the  law  no  longer  treats 
children  as  the  property  of  those  who  gave  them  birth.  The  focus  is  on  what  is  in  their 
best  interests".’’7  Although  Madame  Justice  Abella  was  dealing  with  a  private  access 
dispute,  Madame  Justice  L'Heureux-Dube  in  M.(C.)  applied  a  similar  approach  to  a  child 
protection  matter. 


53  Supra  note  2,  at  pp.  47,  48.  If  the  mother  had  been  successful  in  convincing  the  court 
that  there  had  been  systemic  delay  and  that  she  indeed  had  been  prejudiced,  the  court 
would  have  had  to  impose  a  remedy  that  was  appropriate  and  just  in  the  circumstances 
under  s.24(l)  of  the  Charter,  ie.  to  balance  all  rights  affected  by  the  proposed  remedy, 
not  just  those  of  the  person  seeking  the  remedy.  In  a  case  involving  the  best  interests  of 
a  child,  it  is  likely  that  greater  consideration  will  be  given  to  the  impact  of  the  remedy 
on  the  child  than  the  other  litigants.  These  would  be  consistent  with  the  criteria  in  s. 
37(3)  of  the  C.F.S.A.  and  also  Judge  Walmsley’s  approach  in  M.(B.)  v.  Children's  Aid 
Society  of  Metropolitan  Toronto.  See  Kodellas  v.  Saskatchewan  Human  Rights 
Commission ,  [1989]  5  W.W.R.  1  (Sask.C.A.),  at  p.  24. 

54  M.(B.P.)  v.  MfB.L.D.E.)  (1992),  42  R.F.L.  (3d),  349  (Ont.C.A.),  at  p.  358. 

55  Ibid.,  p.  358. 

56  Ibid,  p.  359. 

37  Ibid.,  p.  359.  (Madame  Justice  Abella  quoting  from  Madame  Justice  Wilson  in  Racine 
v.  Woods) 
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b)  The  Issue  of  "Fairness"  and  Best  Interests 


Courts  have  consistently  held  that  children's  best  interests  take  precedence  over  other 
considerations.  Such  considerations  would  include  being  fair  to  parents.  The  issue  of 
fairness  to  parents  is  a  reoccurring  theme  that  keeps  arising  in  these  cases.  However, 
the  concept  of  "fairness"  is  not  found  in  the  C.F.S.A..  - 


In  Children's  Aid  Society  of  Durham  Region  v.  C.  W.  and  K.W.5S  the  court  commented: 

To  read  into  section  55(2)(d)  the  notion  of  unfairness  .... 
would  override  section  66(1)  and  the  intent  of  the  legislation 
that  after  twenty-four  months  get  on  with  the  permanent  and 
final  placement  for  adoption.... 

Unfairness  is  not  a  concept  found  in  the  Act.  If  the  learned 
trial  judge  says  unfairness  means  delay,  then  he  exceeded  his 
jurisdiction  because  he  created  a  result  that  is  inconsistent 
and  overrides  section  66  of  the  Act.  To  that  extent,  the 
learned  judge  erred  in  law.59 


Justice  Macdonald,  who  had  focused  on  perceived  unfairness  to  the  mother  in  the  M.(C.) 
case,  was  overturned  by  the  Court  of  Appeal  for  Ontario.  She  had  stated  that  in  her 
view,  the  understandable  bonding  which  had  occurred  between  Susanna  and  her  foster 
family  would  not  be  an  insurmountable  obstacle  to  the  child's  reintegration  with  her 
natural  mother  and  she  was  satisfied  that  no  irreparable  harm  would  be  done.  In 
addition,  she  stated  that  it  was  improper  that  "the  lethargy  of  our  court  system  gave  rise 
to  a  status  quo  argument  and  prejudiced  the  rights  of  the  natural  mother  unless 


58  Children  s  Aid  Society  of  Durham  Region  v.  C.W.  and  K.W .  (1991),  O.F.L.R.  [4:074] 
(Ont.Gen.Div.),  at  p.  21. 

59  Supra  note  44.  See  p.  49.  Judge  Beaulieu  stated,  regarding  section  59(2)(d),  that  the 
appellant  must  show  there  is  a  circumstance  relating  to  the  child’s  best  interests.  This 
does  not  include  perceived  unfairness  to  the  parents. 
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disrupting  the  status  quo  would  result  in  irreparable  harm  to  the  child".60  The  Court 
of  Appeal  for  Ontario  obviously  disagreed  with  Justice  Macdonald  and  redirected  the 
issue  from  the  unfair  treatment  of  the  mother  to  what  was  in  the  best  interests  of  the 
child. 

The  fairness  issue  generally  arises  because  of  the  following  scenarios: 

1)  Parents  who  have  worked  hard  to  make  substantial  changes  in  their  lives  and 
become  rehabilitated,  want  their  child  back,  and  believe  it  is  only  fair  to  be  given 
a  chance  to  parent; 

2)  Societies  are  alleged  to  have  not  provided  sufficient  services  to  help  parents 
improve; 

3)  Societies  are  alleged  to  have  treated  families  unfairly; 

4)  There  have  been  administrative  delays  which  have  prolonged  cases  to  the 
detriment  of  the  parents;  and 

5)  Birth  mothers  have  quickly  changed  their  minds  about  giving  a  child  up  for 
adoption  but  the  child,  through  no  fault  of  the  birth  mother,  bonds  to  someone 
else. 


60 


Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  M.(C.)  (1993),  99  D.L.R. 
(4th),  77  (Ont.Gen.Oiv.),  at  p.  27. 
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1)  Parents  Who  Have  Worked  Hard  to  Make  Substantial  Changes, 
Are  Rehabilitated  and  Want  a  Chance  to  Parent 


judge  Cooper  summed  up  the  court's  approach  in  C.J.  v.  Children's  Aid  Society  of 

Hamilton- Wentworth,  unreported,  (April  11,  1980)  at  p.  21,  when  he  stated: 

It  is  clear  that  it  is  not  enough  to  have  an  unfit  mother 
change  sufficiently  so  she  would  now  be  classified  as  a  fit 
person  to  parent  the  child,  but  the  court  must  be  satisfied 
that  would  be  in  the  best  interests  of  the  child  to  revoke  the 
Crown  Wardship. 


Similarly,  the  M.M.  v.  B.M.  et  al.6A  case  held  that  the  correct  test  on  a  Status  Review  was 
the  best  interests  of  the  child,  not  whether  it  was  possible  to  return  a  child  to  a  family 
who  had  made  improvements.  In  Langille  v.  Children's  Aid  Society  of  Halifax,  the 
biological  mother  had  reformed  her  life  and  could  parent;  the  court,  nevertheless,  would 
not  return  her  child  who,  through  the  sheer  passage  of  time,  had  bonded  to  the  foster 
family.62  The  court  said: 

Counsel  were  able  to  waive  their  rights  to  object  to  passing 
time  periods.  The  child  was  not.  Time  continued  to  run  for 
her  in  the  foster  home.63 

In  the  M.(C.)  case,  the  mother  argued  that  she  was  no  longer  a  danger  to  her  daughter, 
had  not  had  a  sufficient  opportunity  to  parent  and  should  be  given  a  chance.  The  Court 
of  Appeal  for  Ontario  held  the  deficiency  or  lack  of  deficiency  of  the  mother  was  no 


61  M.M.  v.  B.M.  et  al.  (1981),  37  O.R.  (2d),  120  (Co.Ct.),  at  p.  129:  affirmed  (1982),  37 
O.R.  (2d),  716  (C.A.). 

62  Langille  v.  Children’s  Aid  Society  of  Halifax ,  unreported.  N.C.A.,  June  18,  1993, 
(N.S.C.A.),  at  p.  2-5. 

63  See  also,  Re  Greenland  (1984),  50  Nfld.  and  P.E.I.R.  193  (Nild.U.F.C.),  at  pp.  198-199, 
201. 
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longer  the  issue  but,  rather  the  issue  was  the  best  interests  of  the  child.  The  Supreme 
Court  of  Canada  agreed.  Justice  L'Heureux-Dube  adopted  the  conclusions  reached  by 
Professor  Phyllis  Coleman: 

Focus  on  parental  fitness  is  inappropriate  in  many 
termination  cases.  Rather,  when  the  child  is  young,  emphasis 
should  be  on  needs  and  interests  of  the  child....  [P]arental 
rights  should  be  terminated  if  ...  it  is  determined  it  would  be 
in  the  best  interests  of  the  child  to  terminate.64 


2)  Societies  are  Alleged  to  Have  Not  Provided  Sufficient  Services  to  Help  Parents 
A  review  of  the  cases  would  suggest  that  where  parents  show  a  capacity,  motivation  and 
willingness  to  improve  their  parenting  skills,  courts  will  generally  give  them  a  chance 
to  improve  and  an  opportunity  to  parent.  However,  there  is  a  limit  to  the  length  of  time 
one  should  wait  for  parents  to  become  capable  of  looking  after  their  children. 

Where  parents  make  accusations  that  they  have  not  been  provided  sufficient  help,  courts 
will  discuss  and  analyze  the  parents  complaints  but  ultimately  make  a  decision  which 
the  court  perceives  to  be  in  the  best  interests  of  the  child.  Two  recent  cases  demonstrate 
how  courts  have  dealt  with  these  matters.  In  a  recent  decision  of  His  Honour  Judge 
Beaulieu,6"1  parents'  counsel  contended  that  more  services  should  have  been  offered  to 
his  intellectually  challenged  clients  so  they  could  have  their  child  returned  to  them.  The 
Society  had  been  assisting  the  family  throughout  the  years.  His  Honour  Judge  Beaulieu, 
at  the  Status  Review,  when  holding  that  it  was  in  the  child's  best  interests  to  be  adopted 
by  the  foster  family  said: 

...  the  issue  of  what  services  and  less  intrusive  alternatives 
are  made  available  to  intellectually  challenged  parents  prior 
to  the  child's  removal,  is  generally  more  appropriately  dealt 
with  in  considering  an  initial  order  of  removal  rather  than 

64  Supra  note  2,  at  p.  40. 
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Supra  note  44. 
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the  Status  Review  proceedings  where  the  child  is  already  in 
care.  The  examination  of  what  services  have  been  provided 
prior  to  the  Status  Review  hearing  can  be  examined,  but 
generally  for  no  other  purpose  than  to  assist  in  the  evaluation 
and  assessment  of  an  appropriate  determination  to  be  made 
at  the  Status  Review  hearing....;  the  risk  to  a  child  which 
includes  developmental  risk,  can  exist  with  even  outside 
help;  that  one  of  the  requisite  skills  of  adequate  parenting  is 
an  ability  to  absorb  information  and  instruction  and  then  to 
judiciously  apply  these  skills;  and  that  good  intentions  of 
parents  are  not  sufficient  and  a  parent  should  not  be  given 
another  chance  where  the  end  result  would  be  to  give  the  child  one 
less  chance  in  life.b 6  (emphasis  added) 


Judge  Beckett,  in  the  Marsha  case,67  was  very  critical  of  the  Society  for  not  providing 
adequate  services.  In  that  case,  no  services  had  been  provided  to  the  mother  before  the 
apprehension  of  her  child  and  then  they  were  only  offered  two  years  later  when  the 
mother's  lawyer  insisted.  The  child  was  placed  with  a  foster  family  with  whom  he 
became  psychologically  bonded  but  the  foster  family  did  not  wish  to  keep  him 
permanently.  His  Honour  Judge  Beckett  said  best  interests  of  children  is  paramount 
regardless  of  procedural  flaws  and  the  way  the  Society  had  acted.  He,  nevertheless, 
ordered  that  the  child  be  returned  to  his  mother  and  directed  that  extensive  services  be 
offered  to  the  mother  by  the  Society.  Although  Judge  Beckett  professed  to  be  addressing 
the  best  interests  of  the  child,  he  stated  his  task  was  to  decide  if  the  risk  of  returning  the 
child  to  the  mother  could  be  adequately  managed.  It  is  likely  that  Judge  Beckett  took 
this  position  because  the  child  would  have  to  be  removed  from  his  psychological  family, 
the  foster  parents.  Therefore,  there  were  risks  for  this  child  whether  he  was  returned 
to  his  mother  or  adopted  by  an  unknown  family. 


66  Ibid,  p.  43. 

67  Children’s  Aid  Society  of  Hamilton-Wentworth  v.  Marsha ,  unreported,  (Ont.  Unified 
Fam.Ct.,  Beckett,  J.),  July  30,  1992. 
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3)  Societies  Are  Alleged  Not  to  Have  Treated  the  Family  Fairly 

In  Winnipeg  Child  and  Family  Services  v.  F.(A.C.),6S  where  the  agency  had  deprived  the 
biological  aunt  of  an  opportunity  to  visit  the  child,  the  Manitoba  Court  of  Appeal  held 
that  the  trial  judge  erred  in  concerning  himself  with  the  interaction  between  the  aunt  and 
the  agency;  the  best  interests  of  the  child  should  have  been  the  focus. 


4)  There  Have  Been  Administrative  Delays  Which  Have  Prolonged  Cases  to  the 
Detriment  of  the  Parents 

In  a  New  Brunswick  case,69  there  were  administrative  delays  in  processing  the 

guardianship  application.  The  parents  alleged  that  this  resulted  in  unfairness  to  them 

because  the  delays  permitted  a  bond  to  grow  between  their  child  and  the  foster  family. 

The  court  held  that,  notwithstanding  the  administrative  delays,  the  test  to  be  followed 

was  the  best  interests  of  the  child.  At  p.  360,  the  court  stated: 

While  it  is  correct  to  say  that  there  were  administrative 
delays  in  the  processing  of  the  guardianship  application  in 
this  case,  there  is  no  proof  that  the  delays  were  deliberate  or 
that  there  was  any  bad  faith  on  the  part  of  anyone  involved 
in  the  proceedings.  Moreover,  it  is  to  be  observed  that  the 
trial  judge  never  lost  sight  of  the  fact  that  the  sole  issue 
before  him  was  to  determine  what  was  in  the  "best  interest" 
of  the  child  S.G.  Jr.. 


68  Winnipeg  Child  and  Family  Services  v.  F.(A.C.)  (1992),  42  R.F.L.  (3d),  337  (Man.C.A.), 
at  pp.  338-340. 

69  New  Brunswick  ( Minister  of  Health  and  Community  Services)  v.  S.G.  and  SA.  (1989),  100 
N.B.R.  (2d),  357  (C.A.),  at  p.  360.  A  guardianship  application  in  New  Brunswick  would 
be  equivalent  to  a  Crown  Wardship  application  in  Ontario. 
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5)  Birth  Mothers  Have  Quickly  Changed  Their  Minds  About  Giving  Their 
Children  Up  For  Adoption  and  Are  Met  With  the  Argument  That  The  Child 
Has  Bonded  to  Someone  Else 

Both  the  recent  decision  of  Tearoe  v.  Saivan  and  the  King  and  Low  case  are  classic 
examples  of  where  birth  mothers  could  successfully  prove  unfairness  and  yet  were 
deprived  of  their  children.  In  Tearoe  v.  Sawan,70  the  mother,  who  was  native,  changed 
her  mind  about  giving  her  child  up  for  adoption  only  six  days  after  signing  adoption 
consents.  She  gave  verbal,  not  written,  revocation.  By  the  time  the  case  came  to  trial, 
the  child  was  18  months  and  bonded  to  the  adoptive  parents.  The  court  held  that  the 
welfare  of  the  child  is  of  paramount  concern  and  stated,  "to  return  the  child  to  the 
mother  is  to  place  him  in  an  uncertain  future  that  would  take  away  from  him  the 
continuity  and  stability  which  he  now  has".71  In  King  and  Low/2  the  seemingly 
blameless  birth  mother,  who  was  steadily  employed  and  a  respected  member  of  the 
community,  asked  for  a  return  of  her  child  less  than  three  months  after  she  had  given 
him  up  for  adoption.  By  the  time  the  matter  was  tried,  the  birth  mother  had  not  seen 
her  son  for  7Vi  months.  The  Supreme  Court  of  Canada  held  that  it  was  in  the  best 
interests  of  the  child  to  remain  living  with  his  psychological  parents.  Both  of  these  cases 
involve  mothers  of  native  heritage.  The  courts  perceived  that  the  psychological 
connection  developed  by  the  child  was  more  important  to  the  child's  welfare  than  the 


70  Tearoe  v.  Sawan,  unreported,  August  19,  1993,  (B.C.C.A.),  at  p.  18,  leave  to  appeal  to 
S.C.C.  refused  at  W.D.F.L.  [1994]  Issue  12,  March  21,  1994. 

71  Ibid.  p.  19. 

King  v.  Low ,  [1985]  1  S.C.R.  87. 
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child  maintaining  a  cultural  connection.73  If  similar  cases  arise  in  the  future,  and  there 
is  cogent  statistical  evidence  that  native  children's  best  interests  do  not  lie  in  being 
removed  from  their  biological  families,  the  issue  of  the  child's  best  interests  may 
possibly  be  determined  in  a  different  manner. 

c)  The  Supreme  Court  of  Canada's  View  of  Best  Interests 


The  Supreme  Court  of  Canada,  when  considering  the  applicability  of  the  best  interests 
of  the  child  test,  has  found  there  has  been  a  move  away  from  the  principles  in  Hepton 
v.  Maat,  Re  Baby  Duffell:  Martin  v.  Duffell  and  In  Re  Agar:  McNeilly  v.  Agar/4  where 
only  evidence  of  moral  turpitude,  abandonment  or  severe  misconduct  by  parents  would 
result  in  the  parents'  custodial  rights  being  terminated,  and  has  affirmed  the  principle 
set  forth  in  King  v.  Low,  where  parental  claims  will  be  set  aside  when  the  welfare  of  the 
child  requires  it.  This  approach  applies  to  matters  of  "guardianship"  which  is  the 
equivalent  to  the  Ontario  disposition  of  Crown  wardship.75  The  trend  of  the  Supreme 
Court  of  Canada  decisions,  therefore,  is  that  in  cases  involving  the  welfare  of  children. 


73  Madame  Justice  Wilson,  in  Racine  v.  Woods,  [1983]  2  S.C.R.  173  (S.C.C.),  at  p.  187, 
concluded  that  "when  the  test  to  be  met  is  the  best  interests  of  the  child,  the  significance 
of  cultural  background  and  heritage  as  opposed  to  bonding  abates  over  time.  The  closer 
the  bond  that  develops  with  the  respective  adoptive  parents,  the  less  important  the  racial 
elements  become". 

74  Hepton  v.  Maat ,  [1957]  S.C.R.  606;  Re:  Baby,  Duffell  Martin  v.  Duffell,  [1950]  S.C.R. 
737;  Re:  Agar,  [1957]  O.R.  359,  affirmed,  [1958]  S.C.R.  737. 

75  Minister  of  Health  and  Community  Services  { formerly  the  Minister  of  Social  Services)  v. 
C.fG.CJ  and  C.  (TLA,  [1988]  1  S.C.R.  1073,  at  p.  1079. 
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the  dominant  consideration  to  which  all  other  considerations  remain  subordinate,  is  the 
welfare  of  the  child.  Parental  claims  are  not  lightly  set  aside,  but  they  will  be  set  aside 
where  it  is  clear  that  the  welfare  of  the  child  requires  it.  Although  a  child's  he  with  his 
or  her  natural  parent  is  very  relevant  as  to  what  is  in  the  child's  best  interests,  it  is  the 
parental  tie  as  a  positive  force  in  the  life  of  the  child  and  not  the  life  of  the  parent  which  is 
important.  The  child's  attachments  to  "psychological  parent  figures"  must  be  taken  into 
account  in  making  a  decision  based  on  the  child's  welfare.  In  most  instances  the 
psychological  parents  will  be  the  child's  biological  parents.  However,  in  that  small 
percentage  of  cases  where  it  is  not  (and,  ironically,  give  rise  to  the  most  protracted 
litigation),  the  courts  are  holding  that  a  child  has  the  right  to  be  raised  by  his 
psychological  parents/6 

What  then  is  the  meaning  of  "best  interests"  in  child  protection  legislation?  Is  it  to  be 

interpreted  differently  than  in  custody  and  access  disputes  between  parents?  Madame 

L'Heureux-Dube,  in  M.(C.),  stated: 

In  determining  what  is  in  the  child's  best  interest,  the  Act 
provides  extensive  guidance.  Notwithstanding  the  specific 
provisions  of  the  Act,  however,  traditional  discussions  with 
respect  to  best  interests  remain  highly  relevant.... 

The  wide  focus  of  the  best  interests  test  encompasses  an 
examination  of  the  entirety  of  the  situation  and  thus  includes 
concerns  arising  from  emotional  harm,  psychological  bonding 
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King  v.  Low,  [1985]  1  S.C.R.  87,  at  pp.  98-99,  101;  Racine  v.  Woods,  [1983]  2  S.C.R. 
173,  at  pp.  185,  187-188;  D.  Beson  and  P.  Beson  v.  Director  of  Child  Welfare  for 
Newfoundland,  [1982]  2  S.C.R.  716. 
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and  the  child's  desires,  which  the  Act  [C.F.S.A.]  contemplates 

as  well." 

Justice  L'Heureux-Dube  in  M.(C.),  as  she  did  in  Young  v.  Young/*  approached  the  best 
interests  of  the  child  from  a  child-centred  perspective  focusing  on  factors  which  affected 
the  child's  needs,  particularly  the  child's  emotional  and  psychological  well-being.  She 
emphasized  that  the  best  interests  of  a  child  require  different  solutions  over  time  and 
such  interests  may  have  to  take  precedence  over  any  parental  interests  (it  is  interesting 
to  note  that  Madame  Justice  L'Heureux-Dube  in  discussing  best  interests  in  the  M.(C.) 
case,  took  into  account  the  wishes  of  a  seven  year  old  child). 

d)  Best  Interests,  Proprietary  Rights  of  Parents  and  the  Charter7^ 

When  considering  the  custodial  "right"  of  a  parent  to  a  child,  the  courts  are  reframing 
the  issue  to  be  the  "right"  of  a  child  to  have  a  parent  who  will  look  after  the  needs  and 
best  interests  of  the  child.  Madame  L'Heureux-Dube  said  that  the  "right"  of  a  parent  to 
custody  is  designed  to  enable  that  parent  to  discharge  his  or  her  responsibilities  and 
obligations  to  the  child.80 

Recent  Supreme  Court  of  Canada  decisions  confirm  that  the  Charter  of  Rights  and 
Freedoms  will  not  advance  the  rights  of  parents  by  impugning  child  welfare 


77  Supra  note  2,  at  pp.  40.  41. 

78  Young  v.  Young  (1994),  2  D.L.R.  (4th),  193  (S.C.C.). 

79  The  Charter  of  Rights  and  Freedoms,  Constitution  Act,  1982,  Part  1,  being  Schedule  B. 
to  the  Canada  Act  1982  (U.K.),  1982,  c.ll. 

80  Supra  note  78,  at  p.  212. 
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legislation.81  In  Young  and  Young,  the  court  held  that  the  best  interests  test  does  not 
infringe  the  Charter  and  that  decisions  regarding  a  child  in  an  access  dispute  between 
parents  are  to  be  made  in  the  best  interests  of  that  child.  In  Richard  B.  and  Beena  B.  v. 
The  Children's  Aid  Society  of  Metropolitan  Toronto82,  the  Court  dismissed  an  appeal  that 
dealt  with  the  alleged  violation  of  the  Charter  by  the  Society  which  had  apprehended 
a  child  of  Jehovah  Witness  parents  under  the  Ontario  Child  Welfare  Act  in  order  to  give 
her  a  blood  transfusion  to  protect  her  from  serious  injury  to  her  health.  The  parents' 
lawyers  argued  that  the  Child  Welfare  Act  violated  the  parents'  rights  under  the  Charter. 

It  is  unlikely  that  the  C.F.S.A.,  with  its  non-interventionist  approach  and  built-in  safety 
valves  for  parents,  could  be  successfully  attacked  under  the  Charter.  The  Ontario  Court 
of  Appeal  held  that  section  7  of  the  Charter  does  not  extend  to  ensure  familial 
relationships;  where  the  issue  is  the  permanent  separation  of  biological  parents  from 
children,  parents  do  not  suffer  a  deprivation  of  life,  liberty  or  security  of  the  person.83 


e)  Best  Interests  of  Children  and  Permanency  Planning  Goals  of  the  C.F.S.A. 

The  C.F.S.A.  mandates  permanency  planning  for  children  and  respects  children's  needs 
for  continuity  of  care  and  stable  family  relations.84  The  legislative  intent  is  that 
permanent  decisions  must  be  made  about  children's  futures  within  twenty-four  months 


81  Professor  D.A.  Rollie  Thompson  has  written  extensively  in  this  area,  and  in  1988  stated. 
"The  Charter  has  had  a  negligible  impact  upon  Canadian  family  law".  Thompson,  D.A.R. 
"A  Family  Law  Hitchhiker’s  Guide  to  the  Charter  Galaxy"  (1988),  3  C.F.L.Q.  315,  at  p. 
315. 

82  Richard  B.  and  Beena  B.  v.  Children's  Aid  Society  of  Metropolitan  Toronto  et  ah,  S.C.C., 
No.  23298,  March  17,  1994. 

83  Re:  Catholic  Children' s  Aid  Society  and  S.  et  al.  (1989),  69  O.R.  (2d),  (Ont.C.A.),  at  pp. 
204-205. 


84 


Supra  note  1,  s.l(d)(i). 
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of  a  child  being  in  care.  While  it  is  the  duty  of  Societies  to  provide  assistance  to  families 
so  that  they  might  have  an  opportunity  to  change,  children  are  not  expected  to  sit  in 
limbo  indefinitely  while  parents  try  to  get  their  act  together.85  If  it  is  not  possible  to 
return  the  child  to  the  biological  family's  care  within  twenty-four  months,  the  approach 
of  the  Act  is  that  it  is  in  children's  interests  to  be  adopted,  if  possible.86  The  C.F.S.A. 
has  codified  the  clinical  opinion  that  generally,  adoption  offers  a  child  more  permanency 
and  stability  than  placement  in  long-term  foster  care. 

Before  an  order  for  Crown  wardship  is  made,  parents  are  presumed  to  have  a  right  to 
access  to  their  child,  unless  the  court  is  satisfied  that  continued  contact  would  not  be  in 
the  child's  best  interests.8'  However,  once  an  order  for  Crown  wardship  is  made,  there 
is  a  presumption  that  there  should  be  no  access  to  a  Crown  ward  unless  there  are  special 
circumstances  in  the  child's  best  interests  that  would  justify  making  such  an  order.88 
This  reverse  presumption  exists  because  it  is  considered  in  the  child's  best  interests  to 
be  adopted  and,  also,  because  adoption  with  access  is  not  permissible  in  our 
jurisdiction.86 


85  Catholic  Children  s  Aid  Society  v.  M.(L.),  (April  28,  1989),  [1989]  W.D.F.L.  840  (Ont. 
Unified  Fam.Ct.);  See  also  Jewish  Family  and  Child  Services  v.  Tammy  M.,  unreported, 
(Ont.Prov.Ct.,  Fam.Div.,  Andrews,  J.),  June  12,  1987,  where  the  court  concluded  that  the 
mother  may  mature  eventually  and  may,  over  several  years,  develop  adequate  parenting 
skills,  however,  the  child  should  not  be  required  to  wait  for  this  possibility  to  arise. 

86  Supra  note  1,  ss.57(6),  59(2),  70,  140(1),  140(2)(a),  143(1). 

87  Ibid..  s.59(l). 

88  Supra  note  11,  at  p.  373.  Dr.  Steinhauer  has  suggested  in  situations  where  the  child  is 
attached  to  his  or  her  biological  family,  yet  there  is  little  realistic  prospect  of  return  to 
such  family  and  the  child  has  a  history,  personality  and  set  of  problems  of  his  or  her  own 
that  would  undermine  adoption,  that  high  quality,  planned,  permanent  foster  care  with 
continuing  regular  access  to  the  biological  family,  except  where  specifically 
contraindicated,  may  best  serve  such  a  child. 

89  Private  arrangements  are  being  made  to  allow  for  access  subsequent  to  adoption  between 
children  and  their  biological  families.  These  arrangements  may  not  be  enforceable  by  our 
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VI.  ARE  THE  GOALS  OF  THE  CF.S.A,  BEING  MET? 

As  stated  previously,  the  C.F.S.A.  was  enacted  to  overcome  three  specific  problems: 

1)  Not  enough  attention  was  being  given  to  the  importance  of  biological  families  to 
children; 

2)  As  a  result,  there  were  overly  intrusive  interventions  by  Children's  Aid  Societies; 
and 

3)  Children  who  had  been  apprehended  were  drifting  into  long-term  foster  care. 

The  Act  was  designed  to  ensure  that  the  least  restrictive  alternative  intervention 
necessary  to  protect  children  be  taken  by  Societies  and  that  permanency  planning  goals 
be  carried  out.  It  appears  that  the  Act  has  been  successful  in  both  these  respects. 

Richard  Barnhorst  and  Laura  C.  Johnson  have  recently  done  a  study  analyzing  the 
current  state  of  the  child  in  the  child  welfare  system.90  They  have  concluded  that, 
although  there  has  been  a  160%  increase  in  the  number  of  families  served  by  Children's 
Aid  Societies  in  Ontario  from  1971  to  1988,91  there  has  been  an  80%  decrease  in  the  ratio 
of  children  in  care  at  any  one  time  for  the  number  of  families  served  during  the  year  in 
Ontario.  Barnhorst  and  Johnson  estimate  that  the  number  of  children  in  care  at  any  one 
time  has  been  cut  almost  in  half  between  1971  to  1988.  They  also  note  that  a  case 
opened  at  intake  in  Toronto  has  only  about  one  chance  in  ten  of  ending  up  in  child 

courts.  The  only  exception  provided  by  our  case  law  for  post-adoption  access  is  where 
there  is  some  newly  established  relationship  that  arises  after  the  adoption  order,  in  which 
case  a  remedy  may  be  available  under  s.21  of  the  Children’s  Law  Reform  Act.  See  A.L. 
v.  unreported,  (Gen.Div.,  Stach,  J.),  May  14,  1993;  and  see  Lacosse  v.  McKay, 

26  O.F.L.G.,  Part  I,  January  4,  1994,  p.  2. 

R.  Barnhorst  and  L.C.  Johnson,  The  State  of  Children  in  Ontario,  1st  ed.  (Toronto: 
Oxford  University  Press;  1991). 

91  Ibid.,  p.  69.  There  has  been  an  increase  in  the  numbers  of  families  served  by  Societies 
because  of  population  growth,  more  stress  on  families  and  an  identification  of  a  larger 
number  of  child  welfare  problems. 


-38- 


welfare  court  and  this  is  only  slightly  higher  in  the  rest  of  the  province92  These 
statistics  demonstrate  there  are  relatively  fewer  interventions  of  taking  children  into  care. 

Barnhorst  and  Johnson  state  that  by  1989,  88%  of  parents  maintained  custody  of  their 
children  and,  in  most  cases,  their  child  returned  home.  Of  the  12%  of  the  children  who 
were  admitted  to  care  and  ended  up  being  permanently  removed  from  their  parents,  7% 
were  adopted  and  5%  became  long-term  permanent  wards.  They  concluded  that  since 
fewer  than  15%  of  families  who  become  involved  with  C.A.S.s  have  children  come  into 
care,  the  risk  of  a  family  losing  a  child  to  long-term  care  is  under  1%.93  Thus,  it  is  clear 
that  Societies  and  courts  are  paying  attention  to  the  least  restrictive  alternatives  and 
permanency  planning  goals. 

One  disturbing  statistic  is  that  the  rate  of  re-admissions  from  1982  to  1988  has  increased. 
While  children  are  being  discharged  from  care  more  quickly,  more  children  are  returning 
to  care.  Barnhorst  and  Johnson  point  out  that  there  has  been  very  little  information 
collected  about  the  actual  services  delivered  to  families  once  the  children  are  returned 
home.  They  point  out  that  there  is  no  empirical  evidence  that  children  maintained  at 
home  are  having  their  needs  adequately  met.  Conversely,  there  is  information  available 
that  the  needs  of  long-term  Crown  wards,  who  are  not  adopted,  may  not  be  adequately 
met.  Crown  wards  experience,  on  average,  three  worker  changes  and  three  placements 
from  the  date  of  Crown  wardship.  Maintaining  contact  with  their  biological  families  is 
problematic.  One  study  indicated  that  38%  of  Crown  wards  had  contact  less  than  once 
a  month  with  their  biological  families.94 


92  Ibid.,  p.  78. 

93  Ibid,  p.  82. 
Ibid.,  p.  84. 


94 
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It  is  interesting  to  note  that  advocates  of  parents'  rights  express  concern  about  having 
to  compete  with  foster  parents.  However,  given  that  fewer  than  15%  of  families  who 
become  involved  with  Societies  have  children  come  in  to  care,  and,  because  88%  of  the 
children  are  returned  home,  biological  parents  who  "lose"  their  children  to  foster  parents 
are  few  and  far  between.  They  are  the  hard  and  difficult  cases  which  test  the  legal  and 
advocacy  skills  of  the  child's  lawyer. 


VII.  IS  THE  C.F.S.A.  AND  THE  CHILD  PROTECTION  SYSTEM  DOING  MORE 

GOOD  THAN  HARM? 

The  statistics  would  seem  to  indicate  that  the  goals  of  the  Act  are  being  met.  Whether 
we  are  serving  the  interests  of  children  is  difficult  to  determine.  Anyone  who  practices 
in  the  child  welfare  system  cannot  help  but  note  that  often  the  parents  of  the  children 
who  are  in  care  were  involved  with  the  Society  in  their  own  youth.  Problems  seem  to 
pass  from  one  generation  to  the  next.  We  observe  the  decrease  in  available  resources 
and  particularly  the  dramatic  decrease  in  foster  homes  in  a  society  where  social 
problems  are  on  the  uprise.  We  talk  about  the  community  and  the  extended  family 
becoming  more  involved  in  the  lives  of  children  but,  at  the  same  time,  we  note  the  lack 
of  neighbours  and  competent  extended  family  members  who  are  available  to  help 
deficient  families.  We  see  too  many  changes  in  the  number  of  Society  social  workers 
assigned  to  files  which  can  only  be  disruptive  to  the  delivery  of  family  services.  We  see 
cases  taking  far  too  long  before  they  come  to  trial  with  negative  consequences  for  all 
concerned.  We  see  foster  placements  that  were  supposed  to  be  of  long-term  duration, 
turning  out  to  be  only  temporary  placements  with  the  resultant  movement  of  the  child. 
We  see  inexperienced  and/or  overworked  social  workers  not  scrupulously  analyzing 
plans  of  care  for  children  and  not  trying  hard  enough  to  work  out  access  arrangements 
between  children  and  their  families.  We  see  not  enough  attempts  to  involve  foster 
parents  with  natural  families. 
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In  this  imperfect  world,  with  our  decreasing  resources  and  increasing  social  problems, 

we  are  likely  unable  to  make  drastic  changes  but  we  could  do  better  in  some  respects. 

Four  ideas  come  to  mind: 

1)  There  should  be  an  amendment  to  the  twenty-four  month  rehabilitation  period 
that  parents  are  allowed  before  permanency  planning  is  mandated.  Presently, 
permanency  planning  can  be  postponed  for  up  to  twenty-four  months.  It  may 
make  more  sense  if  the  C.F.S.A.  were  amended  to  have  different  time  periods 
depending  upon  the  age  of  the  child.  A  system  with  its  emphasis  on  "rights"  tries 
to  be  fair  to  adults  but  may  not  be  fair  to  infants  and  toddlers.  For  example, 
when  an  infant  is  taken  into  care,  there  are  often  many  adjournments  until  the 
matter  is  finally  heard.  First,  all  who  should  be  parties,  must  be  served.  "Time" 
is  needed  to  ensure  the  availability  of  counsel.  Then,  it  is  necessary  to  give  the 
parents  adequate  "time"  to  put  forth  a  plan.  Next,  it  is  necessary  to  give  the 
Society  "time"  to  examine  the  parents'  respective  plans.  Furthermore,  the  parents 
need  "a  chance"  to  demonstrate  whether  they  are  capable  of  developing  sufficient 
skills  and  making  the  necessary  changes  to  enable  them  to  care  for  their  infant. 
Meanwhile,  their  baby  is  in  limbo  and  probably  is  attaching  to  a  transient  foster 
family.  If  the  parents  are  unable  to  make  the  necessary  changes  for  the  return  of 
their  child,  the  infant  will  be  moved  to  another  placement  unless  the  foster  family 
can  permanently  plan  for  the  child.  If  a  Crown  wardship  application  is  brought 
near  the  end  of  the  twenty-four  month  period,  as  it  often  is,  by  the  time  the  case 
moves  through  the  court  process  and  a  final  determination  is  made,  the  minor 
may  be  in  care  for  well  over  two  years.  This  is  unacceptable. 

The  odds  in  favour  of  a  successful  adoption  taking  place  is  more  apt  to  happen 
the  younger  the  child  is  placed  for  adoption.  Mental  health  professionals  tell  us 
that  young  children  under  two  years  of  age,  during  an  absence  from  their  parent, 
latch  very  quickly  onto  adults  who  are  caring  for  their  needs  and  relate  to  them 
as  psychological  parents.  Goldstein,  Freud  and  Solnit  tell  us  that  the  significance 
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of  "the  child's  sense  of  time"  should  require  decision-makers  "to  act  with  'all 
deliberate  speed'  to  maximize  each  child's  opportunity  either  to  restore  stability 
to  an  existing  relationship  or  to  facilitate  the  establishment  of  new  relationships 
to  'replace'  old  ones".95  If  the  experts  are  correct,  infants  and  toddlers  simply 
cannot  tolerate  waiting  twenty-four  plus  months  before  permanent  planning 
decisions  are  made  for  them. 

Other  jurisdictions  in  Canada  have  different  time  periods  for  permanency 
planning  decisions.  In  the  Yukon,  permanency  planning  decisions  must  be  made 
in  twelve  months  for  children  under  two;  fifteen  months  for  children  under  four 
and  twenty-four  months  for  children  four  and  over.  In  Nova  Scotia,  permanency 
planning  decisions  must  be  made  in  twelve  months  for  children  under  six  and 
eighteen  months  for  children  six  to  twelve.  In  Manitoba,  permanency  planning 
decisions  must  be  made  in  six  months  for  children  under  five;  twelve  months  for 
children  from  five  to  under  twelve  and  twenty-four  months  for  children  twelve 
and  over.96 

There  is  a  difference  of  opinion  among  mental  health  professionals  about  how 
long  the  average  young  child  can  remain  in  limbo  without  risking  severe  and 
possible  permanent  damage.97  The  current  time  period  is  not  helpful  to  younger 
children's  interests.  Also,  sometimes  it  falsely  encourages  parents  to  improve  in 


95  Goldstein  J.,  Freud  A.,  Solnit  A.,  Beyond  the  Best  Interests  of  the  Child ,  (The  Free  Press, 
1973),  at  p.  42. 

96  Yukon  Territory  Children’s  Act,  R.S.Y.T.  1986,  c.22,  s.  129(1);  Manitoba  Child  and 
Family  Services  Act,  S.M.  1985-86,  c.8  (C.C.S.M.,  c.80),  s.38(l);  Nova  Scotia  Children 
and  Family  Services  Act,  S.N.S.  1990.  c.5,  s.45(l)(2). 

97  Goldstein,  J.,  Freud  A.  and  Solnit,  A.,  in  Before  the  Best  Interests  of  the  Child ,  (The  Free 
Press,  1979),  propose  that  one  year  for  a  child  younger  than  3  and  two  years  for  a  child 
older  than  three  represents  an  estimate  of  how  long  a  child  can  maintain  an  attachment 
to  absent  parents. 
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the  twenty-four  month  period  only  to  be  confronted  with  the  obstacle  that  their 
children  have  bonded  to  foster  families  who  want  to  adopt  them.  It  is 
recommended  that  the  C.F.S.A.  be  amended  to  have  a  shorter  rehabilitation  time 
period  in  place  for  children  under  three.  It  is  suggested  that  this  period  be  no 
longer  than  one  year. 

2)  The  administration  of  courts  needs  to  be  improved.  Currently,  sufficient  trial 
time  is  not  allocated  for  a  case.  Realistic  blocks  of  time  need  to  be  given  out  for 
trials.  In  the  M.(C.)  case,  because  trial  dates  were  given  out  in  piece-meal  fashion, 
the  trial  took  one  year  to  complete.  In  addition,  the  parties  and  the  child  had  to 
wait  a  total  of  eight  months  before  decisions  were  given  by  the  trial  judge  and  the 
General  Division  appeal  judge. 

3)  Social  workers  must  have  well  thought-out  plans  of  care  for  children.  Unless  it 
is  probable  that  parents  will  not  be  able  to  care  for  their  children,  there  must  be 
a  much  more  pro-active  approach  to  facilitating  access,  particularly  for  very 
young  children. 

4)  We  need  to  be  more  innovative  in  our  solutions  to  plan  for  children  especially 
when  we  have  children  who  are  hard  to  place  and  deficient  parents  with  whom 
the  children  have  a  bond  or  could  have  a  bond.  In  the  native  community,  for 
example,  foster  parents  are  encouraged  to  work  very  closely  with  biological 
parents.  In  some  respects,  the  foster  family  acts  as  an  extended  family  for  not 
only  the  child,  but  also,  for  the  child's  parents. 

The  Children's  Aid  Society  of  Metropolitan  Toronto  currently  has  a  pilot  project 
entitled  the  Family  Alliance  Program.  The  natural  family  must  have  the  ability 
to  resume  parenting  and  must  be  willing  to  work  with  the  foster  family.  Parents 
who  are  serious  substance  abusers  or  who  have  serious  health  problems  are  not 
suitable  candidates  for  the  program.  The  goal  in  these  situations  is  to  return  the 
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child  to  the  natural  family  within  six  weeks  to  six  months.  Foster  parents  are 
directly  involved  with  natural  families  and  assist  with  all  phases  of  planning  for 
the  child's  future.  Foster  parents  have  an  opportunity  to  affect  positive  change 
within  a  natural  family  unit  by  providing  role  modelling,  support  and 
supervision.  They  are  directly  involved  in  providing  a  teaching  component  to  the 
biological  parents  and  visits  can  take  place  at  the  foster  home. 


VIII.  CONCLUSION 


The  C.F.S.A.,  compared  to  protection  legislation  of  other  provinces,  has  been  recognized 

as  one  of  the  least  interventionist  statutes.  As  Madame  L'Heureux-Dube  pointed  out  : 

This  non-interventionist  approach  is  premised  not  with  a 
view  to  strengthen  parental  rights  but,  rather,  in  the 
recognition  of  the  importance  of  keeping  a  family  unit 
together  as  a  means  of  fostering  the  best  interests  of  children. 

Thus,  the  value  of  maintaining  a  family  unit  intact  is 
evaluated  in  contemplation  of  what  is  best  for  the  child, 
rather  than  for  the  parent.  In  order  to  respect  the  wording 
as  well  as  the  spirit  of  the  Act,  it  is  crucial  that  this  child- 
centred  focus  not  be  lost....98 


The  legislators,  perhaps  in  their  desire  to  please  both  parents'  rights'  advocates  and 
children's  rights'  advocates,  were  not  as  clear  as  they  might  have  been  in  the  drafting 
of  the  C.F.S.A..  Although  Madame  L'Heureux-Dube  talks  about  how  the  sections  of  the 
Act  can  be  reconciled  and  states  that  the  best  interests  of  a  child  must  always  be  the 
prevailing  factor,  the  Act  would  better  serve  children  and  families  if  there  were  some 
drafting  revisions  particularly  in  the  sections  concerning  Status  Reviews.  Protracted 
litigation,  which  is  never  in  anyone's  best  interests,  has  arisen  because  of  confusion 


98 


Supra  note  2.  at  p.  27. 
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caused  by  the  interplay  between  sections  65  and  57.  The  legislation  could  be  improved 
if  it  clearly  stated: 

(a)  that  a  new  finding  does  not  have  to  be  made  on  a  Status  Review; 

(b)  the  preamble  in  section  57  does  not  apply  to  section  65;  and 

(c)  a  court  could  make  a  further  order  or  orders  under  section  57(1). 

The  considerations  set  out  in  section  65(3)  would  still  be  in  place  to  give  protection  to 
the  non-interventionist  approach  of  the  Act.  This  fine-tuning  of  the  Act  would  ensure 
that  children's  interests  would  not  be  lost  in  technical  arguments. 

On  the  whole,  the  C.F.S.A.  does  an  admirable  job  of  delicately  balancing  its  paramount 
objective,  to  promote  the  best  interests,  protection  and  well-being  of  children  with  the 
value  of  maintaining  the  family  unit  and  minimizing  state  intervention.  The  importance 
of  the  family  to  the  child  can  never  be  understated  and  the  provisions  of  the  C.F.S.A. 
emphasize  that.  However,  where  the  well-being  of  the  child  and  parents'  interests  and 
desires  are  not  compatible,  the  courts  must,  and  do,  take  a  child-centred  approach  and 
maintain  that  the  best  interests  of  the  child  must  be  paramount.  To  ensure  that 
children's  interests  prevail,  decisions  involving  children  require  flexible  applications  of 
rules  and  statutes;  rights  of  parents  give  way  to  the  needs  of  their  children.  This  is  in 
accordance  with  the  stated  principles  of  the  C.F.S.A.  and  with  the  direction  of  current 
Canadian  jurisprudence. 
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INTRODUCTION 


The  involvement  of  the  State  under  the  Child  and  Family  Services  Act}  ( C.F.S.A .)  as  a 
litigant  distinguishes  the  child  protection  proceeding  from  the  custody  proceeding 
brought  under  the  Children's  Law  Reform  Act 2  ( C.L.R.A .)  or  the  Divorce  Act.3  Both  the 
C.L.R.A.  and  the  Divorce  Act  require  that  the  issues  of  custody  and  access  be  determined 
on  the  basis  of  the  best  interests  of  the  child,  whether  such  orders  are  being  sought  on 
an  interim  or  "final"4  basis.  The  concept  of  "best  interests"  is  also  fundamental  to  child 
protection  proceedings.  It  comes  into  play  only  after  a  child  is  found  to  be  in  need  of 
protection. 

In  practice,  the  time  that  passes  between  the  Society's  initiation  of  the  protection 
proceeding  and  the  Court's  determination  as  to  whether  or  not  that  child  is  in  need  of 
protection  is  often  significant.  Before  such  a  finding  is  made,  the  Court  might  be  asked 
on  several  occasions  to  determine  the  child's  temporary  placement  pending  the  hearing. 
Although  the  C.F.S.A.  does  not  direct  the  Court  to  determine  temporary  care  and 
custody  on  the  basis  of  the  best  interests  of  the  child,  the  entire  Act  is  governed  by  the 
declaration  of  principles  set  out  in  s.l,  including  the  paramount  objective  to  promote  the 
best  interests,  protection  and  well-being  of  children. 


R.S.O.  1990,  c.C.ll. 

R.S.O.  1990,  c.C.12. 

R.S.C.  1985,  (2nd  Supp.),  c.3. 

The  term  "final"  is  used  loosely  since  such  orders  are 
never  final  and  are  always  subject  to  review. 
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As  might  be  expected  when  different  statutes  confer  jurisdiction  to  deal  with  the 
custodial  and  access  arrangements  with  respect  to  children,  problems  arise  in  the 
application  of  these  legislative  provisions.  The  basic  rule  is  that  a  child  protection  case 
takes  precedence  over  a  coincident  custody  or  access  application.  This  paper  examines 
how  the  courts  have  dealt  with  cases  where  orders  are  sought  with  respect  to  children 
under  the  various  pieces  of  legislation. 


II  STANDARD  AND  BURDEN  OF  PROOF 

In  The  Law  of  Evidence  in  Canada 3  the  authors  draw  the  distinction  between  two  types 
of  burdens  of  proof: 

The  term  evidential  burden  means  that  a  party  has  the 
responsibility  to  insure  that  there  is  sufficient  evidence  of  the 
existence  or  non-existence  of  a  fact  or  of  an  issue  on  the 
record  to  pass  the  threshold  test  for  that  particular  fact  or 
issue  .... 

In  contrast,  the  term  legal  burden  of  proof  means  that  a  party 
has  an  obligation  to  prove  or  disprove  a  fact  or  issue  to  the 
criminal  or  civil  standard.  The  failure  to  convince  the  trier 
of  fact  to  the  appropriate  standard  means  that  party  will  lose 
on  that  issue.  Because  the  evidential  burden  and  the  legal 
burden  will  on  occasion  be  distributed  between  the  parties, 
it  is  essential  that  the  issues  to  be  tried,  and  the  underlying 
facts  in  support  of  the  issues,  be  clearly  identified  ...6 

It  is  important,  therefore,  to  understand  under  the  legislation  the  burden  of  proof,  upon 

whom  it  rests,  and  how  demanding  and  substantial  it  is. 


J.  Sopinka,  S.N.  Lederman,  A.  Bryant,  The  Law  of  Evidence 
in  Canada  (Toronto:  Butterworth  &  Co.  (Canada)  Ltd., 
1992)  . 

Ibid,  at  56 - 7  . 
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(i)  Child  and  Family  Services  Act 

(a)  Temporary  Care  and  Custody  Hearings 

Where  a  protection  hearing  is  adjourned,  the  judge  may  order  that  the  child  be  placed 
in  the  temporary  care  and  custody  of  the  last  caregiver  (either  with  or  without 
supervision)  or  with  another  person  with  supervision  of  the  Society.7  Before  placing  the 
child  with  a  person  other  than  the  last  caregiver  or  with  the  Society,  the  Court  must  be 
satisfied  that  there  are  reasonable  and  probable  grounds  to  believe  that  there  is  a 
substantial  risk  to  the  child's  health  or  safety  and  that  the  child  cannot  be  protected 
adequately  by  an  order  allowing  him  or  her  to  remain  with  or  return  to  the  last 
caregiver.8  If  the  Court  orders  that  the  child  be  placed  with  a  new  caregiver  or  the 
Society,  it  may  make  an  interim  access  order.9  An  interim  placement  order  can  be 
varied  or  terminated  at  any  time.10  To  determine  the  issue  of  temporary  care  and 
custody,  the  Court  may  admit  and  act  on  evidence  that  it  considers  credible  and 
trustworthy.11 


Under  the  old  Child  Welfare  Act,  placement  of  a  child  pending  the  protection  hearing 
imposed  an  onus  on  the  Society  to  "show  cause  why  the  child  should  remain  or  should 


Child  and  Family  Services  Act,  R.S.O.  1990,  c.C.ll, 
s. 51(2)  . 

Ibid. ,  s . 51 ( 3  )  . 

Ibid . ,  s . 51 ( 5  )  . 

Ibid . ,  s . 51 ( 6  )  . 

Ibid. ,  s . 51 ( 7  )  . 
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be  placed"  in  its  care.12  Under  the  present  provisions  for  placement  during  an 

adjournment,  the  onus  is  still  on  the  Society.  However,  the  legislation,  in  accordance 

with  the  emphasis  in  s.l  to  support  the  autonomy  and  integrity  of  the  family  unit, 

imparts  the  expectation  that  unless  strong  reasons  are  adduced  to  the  contrary,  children 

should  be  returned.  In  their  book  The  Child  and  Family  Services  Act:  A  Guide  to  Part  III, 

Phillips  and  Manning  write  as  follows: 

What,  in  essence,  is  the  obligation  upon  a  society  seeking  to 
make  an  objection  to  return?  It  must  make  out  what 
amounts  to  a  prima  facie  case  of  "protection",  as  defined  at 
s.37(2).  It  must  demonstrate  "substantial  risk"  from  which 
the  child  cannot  be  adequately  protected,  even  with 
supervision,  in  the  home  from  which  the  child  was  taken.13 


Where  variation  of  the  temporary  care  and  custody  order  is  sought,  the  onus  rests  with 
the  person  seeking  the  variation.  It  has  been  held  that  the  onus  upon  the  applicant  is 
an  ordinary  civil  onus  to  demonstrate  that  a  variation  is  in  the  child's  best  interests.14 


R.S.O.  1980,  c . 6  6  ,  s. 28(12). 

Phillips,  D.W.,  Manning,  D.J.  The  Child  and  Family 
Services  Act:  A  Guide  to  Part  III  (Toronto: 

Butterworths ,  1986)  at  p.72. 

Catholic  Children's  Aid  Society  v.  Darlene  P., 
unreported,  (Ont.  Prov .  Ct .  ,  Fam.  Div . ,  Wilkins  J.) 
August  19,  1986;  Catholic  Children's  Aid  Society  v.  M.C. 
and  S.D.,  unreported,  (Ont.  Prov.  Ct . ,  Fam.  Div., 
Felstiner  J.)  June  16,  1987. 
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(b)  Child  Protection  Hearing 

The  protection  hearing  is  divided  into  two  stages  -  the  finding  as  to  whether  the  child 
is  in  need  of  protection  and  the  disposition.^  The  Court  is  prohibited  from  considering 
evidence  relating  only  to  disposition  before  a  determination  has  been  made  as  to  whether 
a  child  is  in  need  of  protection.16 

As  noted  by  Elaine  Freedman  in  her  paper  prepared  for  this  Series,  the  Society  must 
demonstrate  during  the  protection  hearing  that,  on  a  balance  of  probabilities,  the  child 
is  in  need  of  protection  according  to  one  or  more  of  the  grounds  enumerated  in 
s.37(2).17  In  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Veronica  P.ls,  the 
Society  sought  a  finding  with  the  disposition  of  Society  Wardship.  The  mother 
contended  that  there  was  a  "heavy  onus"  on  the  Society  in  both  the  finding  and 
dispositional  stages  to  establish  its  case.  The  Court  concluded  that  the  burden  of  proof 
is  the  ordinary  civil  standard  and  that  there  is  no  authority  for  the  proposition  often 
advanced  that  there  is  a  heavier  onus  on  the  Society  when  it  is  seeking  a  more  intrusive 
finding.  Rather,  the  Court  noted  that  terms  like  "heavy"  or  "substantial"  relate  to  the 
degrees  of  probability  within  the  civil  standard  of  proof.  Nevertheless,  in  practice,  the 

15  Child  and  Family  Services  Act ,  R.S.O.  1990,  c.C-11, 
s  .  4  7  ( 1 )  ;  s  .  5  7  ( 1 )  . 

16  Ibid.,  s  .  50  (  2  )  . 

17  Freedman,  Elaine  "Parents'  Rights  and  Best  Interests  of 
Children  under  the  Child  and  Family  Services  Act"  May, 
1994,  p.10,  f.n.  31. 

18  unreported,  (Ont.  Prov.  Ct .  Fam.  Div.,  Beaulieu  J.)  May 
25,  1984. 
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Courts  do  occasionally  require  a  greater  degree  of  justification  to  order  a  child's  removal 
from  his  or  her  family  than  to  order  supervision.19  There  is,  in  fact,  rather  widespread 
judicial  precedent  for  the  view  that  although  the  burden  of  proof  remains  proof  on  a 
balance  of  probabilities,  there  may  be  varying  standards  of  proof  depending  on  the 
subject  matter.20  In  Continental  Ins.  Co.  v.  Dalton  Cartage  Co.,21  Laskin  C.J.C.  rejected 
the  notion  that  there  are  varying  standards  of  proof  in  favour  of  the  view  that  the  trier 
of  fact  was  entitled  to  scrutinize  the  evidence  with  greater  care  if  there  were  serious 
allegations  to  be  established.22 


Judge  R.J.  Abbey  had  this  to  say  on  the  standard  of  proof  which  applies  in  child 
protection  matters: 

I  [do]  not  believe  ...  that  there  is  a  different  standard  of  proof 
in  a  protection  case  than  the  normal  civil  standard  of  the 
balance  of  probabilities.  In  applying  the  civil  standard  and 
in  reaching  required  findings  of  fact,  however,  the  court 
should,  I  believe,  take  into  account  the  severity  of  the 
allegations  and  the  gravity  of  the  consequences  which  would 
flow  from  the  finding  which  is  sought.  Such  matters  are 
simply  considerations  which  have  a  bearing  upon  the 
question  as  to  whether  a  particular  matter  has  been  proved 
to  the  reasonable  satisfaction  of  the  court  on  the  test  of  the 


Catholic  Children's  Aid  Society  of  the  County  of  Essex  v. 
G .  (L . )  and  G.(R.)f  (November  17,  1986),  [1987]  W.D.F.L. 


340,  3  A.C.W. 

Abbey,  J. 

,  S  . 

(3d)  14 

(Ont . 

Prov .  Ct .  , 

Fam.  Div.  ) 

20 

For  a  review 

of 

the  case 

law, 

see  Sopinka, 

Lederman , 

Bryant  The  Law  of  Evidence  in  Canada,  supra  at  n .  5, 

chapter  5 . 

[1982]  1  S.C.R.  164,  131  D.L.R.  (3d)  559,  25  C.P.C.  72. 
Ibid,  at  169. 
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balance  of  probabilities.23 


(c)  Status  Review 

If  a  protection  order  is  in  force,  the  Society  must  apply  for  a  review  of  the  child's  status 
prior  to  the  expiry  of  either  a  supervision  or  a  Society  wardship  order.  When  a  child 
who  is  the  subject  of  a  supervision  order  is  later  apprehended,  the  Society  must  apply 
for  review  within  five  days  of  the  apprehension.  There  is  a  six  month  waiting  period 
before  a  parent  or  person  having  care  of  a  child  under  a  supervision  order,  a  band 
representative  or  a  child  over  12  can  apply  for  a  review  of  the  child's  status,  although 
that  period  does  not  apply  if  the  Court  is  satisfied  that  a  major  element  of  the  Society's 
plan  for  the  child's  care  is  not  being  carried  out.24  Where  a  child  is  a  Crown  ward 
without  access  and  lives  in  a  prospective  adoptive  home,  no  status  review  is 
permitted.25  The  legislative  intent  is  that  during  the  time  it  takes  to  complete  the  status 
review,  the  existing  custody  arrangement  will  be  maintained  unless  the  Court  is  satisfied 
that  the  child's  best  interests  require  a  change  in  the  child's  care  and  custody.26 


Abbey,  R.J.  "Child  and  Family  Services  Act  -  Section 
37(2):  A  Child  in  Need  of  Protection",  Representing 

Parents  in  Child  Protection  Cases  (Law  Society  of  Upper 
Canada,  Department  of  Education,  1989)  at  E-10,  11.  His 
Honour  refers  to  his  decision  in  Roman  Catholic 
Children's  Aid  Society  for  the  County  of  Essex  and 
Lillian  G.  and  Rick  G.  [1987]  W.D.F.L.  340. 

Child  and  Family  Services  Act,  R.S.O.  1990,  c.C.  11, 
ss . 64 ( 1 ) ,  (2),  (4),  (7),  (8). 

Ibid.,  s.64(9)  and  s.  140(2). 

Ibid. ,  s . 64 ( 10 )  . 
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In  Re  T.H.  et  al  and  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  (No.  2)27, 

decided  under  the  Child  Welfare  Act,  judge  Karswick  stated: 

Mr.  Bernstein  on  behalf  of  the  Catholic  Children's  Aid 
Society  invites  the  court  to  consider  that  the  onus  on  the 
Catholic  Children's  Aid  Society  should  be  somewhat  different 
on  a  status  review  than  on  an  original  application  prior  to  a 
finding  of  a  need  of  protection.  After  further  considering  this 
matter  I  must  confirm  that  the  onus  remains  as  in  my 
judgment  in  this  matter  on  December  2nd,  1981  and  reported 
Re  T.H.  et  al  and  Catholic  Children's  Aid  Society  of 

Metropolitan  Toronto  (1982)  35  O.R.  (2d)  page  151. 

On  a  Status  Review  Application,  although  the  onus  is  of  a 
civil  nature,  where  the  contest  over  custody  is  between  the 
mother  and  the  Children's  Aid  Society,  the  onus  is  still  very 
demanding  and  it  must  be  clearly  demonstrated  that  the 
child's  best  interests  are  served  by  removing  her  from  the 
parent  and  placing  her  into  the  custody  of  the  State  in  the 
agency  of  the  Children's  Aid  Society.  When  an  order  of 
Crown  Wardship  is  made,  the  parent,  the  child  and  all  the 
relatives  lose  all  contact  and  can  maintain  no  interest  or 
involvement  whatsoever  in  each  other's  lives.  There  is  no 
guarantee  that  the  child  who  is  made  a  Crown  ward  will 
always  receive  the  treatment,  guidance,  support  and 
rehabilitation  that  the  State  obliges  itself  to  produce.  Should 
a  child  be  placed  for  adoption,  there  is  no  guarantee  that  the 
child  will  always  find  a  happy,  warm  and  supportive  home... 

I  am  of  the  view  that  the  onus  rests  with  the  Catholic 
Children's  Aid  Society  upon  a  status  review  application  to 
satisfy  the  Court  that  the  Crown  wardship  is  in  the  child's 
best  interests  and  that  the  onus,  while  characterized  as  a  civil 
onus,  must  still  be  rather  demanding  and  substantial.2' 


unreported,  (Ont.  Prov .  Ct .  Fam .  Div.,  Karswick  J.) 
February  11,  1983. 

Ibid,  at  13-15. 
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(d)  Access  Orders 

During  each  of  the  proceedings  noted  above  -  temporary  care  and  custody,  protection 
hearing  and  status  review  -  different  considerations  are  applied  by  the  Court  in 
determining  requests  made  for  access  to  the  child.  If,  during  the  adjournment  of  a 
hearing,  the  child  is  placed  with  a  third  person  or  in  the  Society's  custody,  the  Court 
may  make  an  order  regarding  any  person's  right  of  access  to  the  child  on  such  terms  as 
it  considers  appropriate.24  Section  58  of  the  Act  provides  that  the  Court  may  make, 
vary  or  terminate  an  access  order  with  respect  to  a  child  who  is  in  the  Society's  care  or 
under  its  supervision.  The  test  to  be  applied  is  the  child's  best  interests.  The  inclusion 
of  "any  other  person"  as  potential  applicants  allows  persons  to  apply  who  may  never 
have  had  care  of  the  child. 

After  a  protection  finding  is  made  and  the  child  has  been  placed  with  a  new  custodian 
or  with  the  Society,  the  general  rule  is  that  the  Court  must  make  an  order  for  access  to 
the  last  caregiver,  unless  the  Court  is  satisfied  that  such  contact  is  contrary  to  the  child's 
best  interests.30  As  the  presumption  is  in  favour  of  the  last  caregiver,  it  follows  that  the 
onus  to  rebut  that  presumption  rests  on  the  Society.  If  the  child  has  been  made  a  Crown 
ward,  the  general  rule  is  that  access  is  not  to  be  permitted  except  on  the  basis  of  the 
enumerated  criteria  which  essentially  concern  the  unlikelihood  of  permanent  adoptive 


Child  and  '  Family  Services  Act,  R.S.O.  1990,  c.C.ll, 
s . 51 ( 5 ) . 


30 


Ibid. ,  s . 59 ( 1 ) . 
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placement  and  the  older  child's  express  wishes.31  Once  an  order  for  access  to  a  Crown 
ward  has  been  made,  it  can  only  be  terminated  if  the  Court  is  satisfied  that  the  criteria 
upon  which  the  original  access  order  was  made  no  longer  exist.32  It  would  appear  that 
the  onus  is  on  the  person  seeking  access  to  a  Crown  ward  to  satisfy  the  Court  that  one 
or  more  criteria  set  out  in  s.59(2)  is  met.  Likewise,  it  seems  that  the  party  seeking 
termination  of  access  to  a  Crown  ward  (generally  the  Society)  has  the  onus  of  satisfying 
the  Court  that  the  circumstances  that  justified  the  making  of  the  access  order  in  the  first 
place  no  longer  exist. 

On  a  status  review,  the  Court  may  vary  or  terminate  the  original  disposition,  including 
an  access  provision.  Once  again  the  test  is  the  child's  best  interests.33  However,  several 
factors  are  set  out  in  s.65(3)  for  the  Court's  consideration,  including  what  is  the  least 
restrictive  alternative  that  is  in  the  child's  best  interests. 

(e)  Adoption 

Part  VII  of  the  C.F.S.A.  deals  with  adoption.  The  Court  with  jurisdiction  is  the  Ontario 
Court  (Provincial  Division)  or  the  Unified  Family  Court.  Adoption  can  take  place 
following  the  making  of  a  Crown  wardship  order  under  Part  III  or  as  "private 
adoptions". 


31 

32 


33 


Ibid. ,  s . 59 ( 2 ) 
Ibid. ,  s  .  59 ( 3 ) 
Ibid. ,  s . 65 ( 1 ) 
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An  adopted  child  is  to  be  treated  "as  if  ....  born  to  the  adoptive  parent".34  Where  a 
child  has  been  placed  in  a  prospective  adoptive  home,  every  access  order  is  terminated, 
except  an  order  made  under  Part  III.35  Once  an  adoption  order  has  been  made,  no 
court  can  make  an  order  under  Part  VII  of  the  C.F.S.A.  for  access  by  any  member  of  the 
birth  family.36  There  remains  some  judicial  ambivalence  with  respect  to  access 
applications  brought  under  other  provincial  legislation  after  the  adoption  order  has  been 
made  (this  issue  is  examined  in  some  detail  further  on  in  this  paper).  Before  making  an 
adoption  order,  the  Court  must  be  satisfied  that  it  is  in  the  child's  "best  interests".37 
Presumably,  the  onus  is  on  the  applicant  (being  the  person  with  whom  the  child  is 
placed)  to  meet  this  onus  on  a  balance  of  probabilities. 


(ii)  Children's  Law  Reform  Act 

A  parent  of  a  child  or  any  other  person  can  apply  for  an  order  respecting  custody  of  or 
access  to  the  child  or  determining  any  aspect  of  the  incidents  of  custody  of  the  child.38 
The  "court"  is  the  Ontario  Court  (Provincial  Division),  the  Unified  Family  Court  or  the 
Ontario  Court  (General  Division).39 


Ibid. ,  s . 145 ( 2  )  . 

Ibid. ,  s . 143 ( 1 ) . 

Ibid. ,  s . 160 ( 1 ) . 

Ibid.,  s. 146(1);  criteria  for  "best  interests"  set  out  at 
s. 136(2)  . 

Children's  Law  Reform  Act,  R.S.O.  1990,  c.C.12,  s.21. 
Ibid. ,  s . 18 ( 1 )  . 
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The  parties  to  a  custody  or  access  application  include  (a)  the  child's  mother  and  father, 
(b)  a  person  who  has  demonstrated  a  settled  intention  to  treat  the  child  as  a  child  of  his 
or  her  family,  (c)  a  person  who  had  the  actual  care  of  the  child  just  before  the 
application,  and  (d)  any  other  person  whose  presence  as  a  party  is  necessary  to 
determine  the  matters  in  issue.40 

The  best  interests  of  the  child  govern  the  determination  of  custody  and  access.41  The 
Court  must  consider  each  of  the  seven  criteria  set  out  in  s.24(2)  in  determining  the  best 
interests  of  a  child.  One  of  the  factors  which  must  be  taken  into  account  in  determining 
the  child's  best  interests  is  the  relationship  by  blood  or  through  an  adoption  order 
between  the  child  and  each  person  who  is  a  party  to  the  application.42 

On  interim  custody  applications,  it  is  generally  the  case  that  the  parent  with  actual 
custody  of  the  children  following  separation  will  receive  interim  custody.  In  Papp  v. 
Papp ,43  Laskin  J.A.  stated: 

evidence  to  warrant  an  order  for  interim  custody  must  more 
cogently  support  disturbance  of  the  de  facto  situation  than 
evidence  to  support  an  order  for  custody  after  trial  on  the 
merits.44 


40 

41 

42 

43 

44 


Ibid.  ,  s  .  62 ( 3 )  . 
Ibid. ,  s . 24 ( 1 ) . 
Ibid. ,  s . 24 ( 2 ) ( g ) 
[1970]  1  O.R.  331 
Ibid,  at  334. 


(C.A. ) . 
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As  a  practical  matter,  the  determination  of  the  interim  arrangement  is  often  the 
foreshadowing  of  the  ultimate  outcome.  This  reality  becomes  even  more  cogent  as 
emphasis  continues  to  be  placed  by  the  Courts  on  the  concepts  of  continuity  and  stability 
for  the  child.  In  the  past,  these  concepts  became  even  more  entrenched  as  systemic 
delays  resulted  in  inordinate  amounts  of  time  between  interim  and  final  decisions.  As 
case  management  filters  into  the  judicial  arena  and  as  delays  become  less  pronounced, 
it  will  be  worthwhile  to  observe  what  effect,  if  any,  the  more  expedited  process  has  on 
the  final  dispositions. 

Another  practical  observation  is  that,  all  other  things  being  equal,  the  tendency  of  the 
parties  is  to  structure  the  status  quo  arrangement  in  such  a  way  so  as  to  maximize  the 
time  the  children  spend  with  each  parent.  Hence,  the  marked  increase  in  "shared 
parenting"  and  "joint  custody"  over  the  last  decade  or  so.  Rather  than  keeping  the  best 
interests  of  the  child  at  the  forefront,  the  primary  motivation  for  these  arrangements  is 
often  to  "cancel  out"  any  advantage  one  party  may  have  at  the  interim  stage  which  might 
determine  the  ultimate  resolution.  It  is  not  intended  to  infer  that  such  arrangements  do 
not  often,  in  fact,  coincide  with  what  is  best  for  the  children  —  simply  that  the  initial 
motivation  may  not  be  as  child-focused  as  the  arrangement  appears  to  indicate.  In  any 
event,  the  proceeding  under  the  Children's  Law  Reform  Act  being  a  civil  one,  the  standard 
of  proof  for  each  party  seeking  a  certain  disposition  is  the  balance  of  probabilities. 
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(iii)  A  Note  on  Abuse  Allegations 

For  a  particularly  insightful  and  thorough  analysis  of  the  impact  allegations  of  sexual 

abuse  have  on  parental  custody  disputes,  the  reader  is  directed  to  the  article  by  Nicholas 

Bala  and  Jane  Anweiler  "Allegations  of  Sexual  Abuse  in  a  Parental  Custody  Dispute: 

Smokescreen  or  Fire?".45  Bala  and  Anweiler  cite  the  literature  which  they  reviewed  in 

the  area  of  fictitious  allegations  and  give  the  following  summary: 

In  general  there  are  few  false  allegations  of  sexual  abuse; 
much  more  common  are  false  denials  by  adults.  However, 
experts  in  the  field  are  coming  to  recognize  that  if  any 
allegation  of  sexual  abuse  is  made  in  the  context  of  parental 
separation,  there  is  a  much  greater  likelihood  of  its  being 
false.  Studies  from  the  United  States  suggest  that  one-quarter 
to  two-thirds  of  the  allegations  in  this  situation  may  be 
unfounded,  whereas  in  other  situations  only  a  very  small 
percentage  of  allegations  are  untrue.46 


When  abuse  —  sexual  or  otherwise  --  is  alleged,  the  burden  of  proof  will  rest  with  the 
party  advancing  the  allegation.  In  a  protection  case,  that  party  is  the  Children's  Aid 
Society.  From  a  practical  viewpoint,  if  the  parents  had  separated  before  or  during  the 
course  of  the  protection  proceeding  and  if  alleged  abuse  is  the  fundamental  concern 
which  caused  the  Society  to  initiate  the  proceeding,  and  if  there  is  also  a  pending 
C.L.R.A.  proceeding,  consolidating  the  two  actions  gives  the  parent  who  has  the  burden 
of  proof  in  the  C.L.R.A.  proceeding  a  significant  advantage  in  terms  of  resources.47 

45  [1987]  C.F.L.Q.,  vo 1 .  2,  at  343. 

46  Ibid,  at  344-5. 

■Judge  Weisman  commented  on  this  in  the  Kirsten  L.  case, 
see  page  22,  infra. 
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However,  the  ultimate  objective  being  a  determination  of  what  is  in  the  best  interests  of 
the  child,  does  it  really  matter  if  the  playing  field  is  not  as  level  as  it  might  be  without 
the  Society's  involvement,  so  long  as  all  the  material  evidence  concerning  the 
circumstances  surrounding  the  child  is  brought  out? 


In  Flannigan  v.  Murphy,  Master  Cork  comments  on  a  shifting  of  the  burden  from  the 

party  alleging  abuse  to  the  alleged  abuser  to  answer  the  charge: 

I  will  add  that  it  is  my  strong  opinion  that  if  a  party  raises  an 
allegation  of  sexual  child  abuse  against  another  spouse,  or 
the  other  parent,  then  initially  those  allegations  must  be 
reviewed  carefully,  and  interpreted  strictly.  Obviously,  the 
raising  of  such  serious  allegations  against  a  party  creates 
effectively  an  immediate  onus  of  explanation  on  the  recipient 
party,  since  it  is  obvious  the  court's  first  instincts  are  to  the 
protection  of  the  child  or  children  involved.  Hence,  not  only 
does  there  fall  on  the  recipient  party  an  effective  onus  of 
immediate  explanation,  but  in  addition,  the  responsibility  to 
prove  innocence  of  those  allegations  beyond  any  doubt,  so  as 
to  offset  the  court's  initial  response  of  extreme  caution  in  the 
face  of  such  allegations  ,  so  to  preserve  the  welfare,  and 
safety,  of  the  children  involved. 

The  court  must  therefore  cautiously  weigh  the  content  of 
those  allegations,  and  the  factual  history  of  them,  so  as  to 
equitably  balance,  as  finely  as  possible,  the  obligation  to 
maintain  protection  of  the  children  on  the  one  hand,  and  the 
right  of  the  affected  spouse,  or  parent,  to  adequately  answer 
those  allegations  raised,  within  the  confines  of  the  action  [on 
the  other  hand].  Certainly,  the  raising  of  such  an  allegation 
as  child  abuse,  against  the  other  party  in  the  action,  is  a  most 
formidable  and  potentially  damaging  weapon  against  the 
recipient  of  those  allegations,  and  to  my  view  it  is  extremely 
doubtful  that,  when  once  raised,  a  recipient  party  can  indeed 
answer  the  allegations,  but  as  I  have  stated,  I  believe  it  then 
inherent  on  the  court  that  it  should  respond  to  the  answering 
party  as  fully  as  possible,  so  as  to  offset  the  initial 
unfortunate  results  of  those  allegations  put  on  the  responding 
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party. 

In  this  present  case,  I  am  satisfied  that  on  the  reasonable 
balance  of  probabilities  the  allegations  raised  by  the  wife 
now,  of  child  abuse,  have  for  the  purposes  of  this  action, 
been  effectively  answered.48 

Judge  Vogelsang  also  considered  the  issue  of  onus  of  proof  in  the  face  of  a  sexual  abuse 
allegation  in  the  case  of  W.  v.  W.  and  Family  and  Child  Services  of  London  and  Middlesex .49 
His  Honour  questioned  whether  there  was  an  enhanced  burden  of  proof  on  the  person 
advancing  the  allegation,  but  did  not  determine  the  issue  as  he  was  not  even  satisfied 
on  the  usual  standard  in  the  case  before  him. 

It  seems,  therefore,  whenever  there  is  an  allegation  of  any  conduct  which,  if  proven  to  the 
satisfaction  of  the  Court  on  a  balance  of  probabilities,  would  endanger  a  child,  there  will 
be  a  shift  to  the  alleged  perpetrator(s)  to  offer  an  explanation  or  sufficient  evidence  to 
support  a  denial.  That  is  the  case  whether  the  allegations  are  made  in  the  context  of  a 
protection  proceeding  or  a  custody/access  matter. 


When  an  abuse  allegation  is  raised,  the  Children's  Aid  Society  usually  investigates  the 
circumstances  in  order  to  determine  whether  a  child  protection  hearing  should  be 
commenced.  However,  if  the  parents  have  separated  and  the  child  remains  with  the 

48  (1985)  31  A.C.W.S.  (2d)  448  (Ont.  Master). 

49  (1982),  28  R.F.L.  (2d)  302  (Ont.  P.C.F.D.). 
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non-abuser  (as  alleged),  and  particularly  if  that  person  is  taking  steps  to  limit  or 
terminate  access,  the  Society  may  decline  to  become  involved. 

Ill  CONSOLIDATION  OF  CHILD  PROTECTION  AND  DOMESTIC  PROCEEDINGS 
Given  the  emotionally  charged  atmosphere  that  often  accompanies  the  dissolution  of 
relationships,  it  is  somewhat  surprising  that  we  do  not  encounter  more  cases  which 
involve  contemporaneous  proceedings  being  initiated  under  the  C.F.S.A.  and  the  C.L.R.A. 
(or  the  Divorce  Act,  as  the  case  may  be).  The  scarcity  of  case  law  in  the  area  of 
consolidating  concurrent  proceedings  may  demonstrate  the  inclination  by  counsel  and 
many  courts  to  assume  that  it  is  practical  and  efficient  to  "consolidate"  such  proceedings. 
Therefore,  submissions  on  the  issue  of  what  factors  ought  to  be  taken  into  account  before 
granting  a  consolidation  order  are  not  given  a  great  deal  of  judicial  consideration. 

(i)  What  is  "Consolidation"? 

A  scrutiny  of  those  cases  where  a  "consolidation"  order  was  granted  reveals  that  the 
term  itself  has  been  used  rather  loosely.  Technically,  the  order  made  ought  to  be  that 
the  actions  be  tried  together.  If  actions  are  consolidated,  the  two  actions  are  completely 
melded  into  one  and  proceed  in  all  respects  as  if  there  had  been  an  initial  joinder  of  the 
claims  —  one  set  of  pleadings,  one  set  of  pre-trial  examinations  and  one  judgment.  If  an 
order  is  made  that  the  actions  be  tried  together,  the  actions  maintain  their  separate 
identities,  but  are  set  down  one  after  the  other  to  be  tried  in  such  a  manner  as  the  Court 
directs.  The  trial  judge  will  usually  order  that  the  evidence  in  one  action  is  to  be  taken 
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as  evidence  in  the  other  action.50  This  being  the  case,  there  is  therefore  little  practical 
difference  between  the  two  types  of  orders. 

(ii)  What  Factors  Ought  to  be  Considered  When  the  "Consolidation"  of  Actions  is 

Soueht? 

There  is  no  express  provision  in  the  C.F.S.A.  or  the  C.L.R.A.  allowing  for  an  application 
for  an  order  that  a  custody  and/or  access  proceeding  and  a  protection  proceeding  which 
are  underway  at  the  same  time  be  heard  together.51  Under  rule  22(2)  of  the  Ontario 
Court  (Provincial  Division)  Family  Matters  Rules,  however,  where  the  Court  is  of  the 
opinion  that  two  or  more  proceedings  could  be  more  conveniently  disposed  of  in  one 
proceeding,  the  Court  may  order  that  the  proceedings  be  consolidated.  It  is  interesting 
to  note  that  a  review  of  the  case  law  does  not  reveal  any  reference  to  rule  22(2).  Rather, 
where  all  parties  consent  to  the  consolidation  of  actions,  the  judge  will  usually  so  order. 
It  is  rare  to  find  any  rationale  in  such  consent  consolidations  for  the  granting  of  the 
order. 


It  is  useful  to  delve  into  what  the  differences  are  among  the  various  Acts.  It  is 
suggested  that  counsel  consider  these  factors  carefully  before  determining  whether  it  is 
appropriate  to  agree  that  protection  and  domestic  proceedings  be  tried  together. 


Watson  G.D.,  Borins  S.,  Williams  N.J.  Canadian  Civil 
Procedure  (Toronto:  Butterworth  &  Co.  (Canada)  Ltd., 
1973)  at  510. 

Contra  Newfoundland's  Child  Welfare  Act,  R.S.N.  1990, 
C.C.-12,  s.19(2),  which  allows  the  Director  to  apply  for 
such  an  order. 
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1.  Evidence:  Under  the  C.F.S.  A.,  the  court,  in  determining  the  temporary  care  and 

custody  of  a  child  may  admit  and  act  on  evidence  that  it  considers  credible  and 
trustworthy  in  the  circumstances  (s.51(7)).  At  the  protection  hearing,  the  court 
can  consider  evidence  of  past  parenting  and  relevant  hearsay  evidence  before 
ordering  a  child's  return  to  a  person  (s.50(l)). 

Under  both  the  C.L.R.A.  and  the  Divorce  Act,  Ontario's  Evidence  Act 52  and 
common  law  rules  of  evidence  apply. 

2.  Interim  Orders:  Under  the  C.F.S.A.,  if  the  Society  seeks  to  remove  the  child 

from  his  or  her  last  caregiver,  the  test  is  "substantial  risk"  and  "inability  to 
adequately  protect". 

Under  the  C.L.R.A.  and  the  Divorce  Act,  as  a  general  rule  the  courts  uphold  the 
status  quo  in  the  absence  of  evidence  to  the  contrary.  It  is  suggested  that  if  one 
parent  has  such  evidence  to  the  contrary,  that  parent  does  not  usually  have  to 
establish  substantial  risk  to  justify  the  removal  of  the  child  from  the  other  parent. 

3.  Delay:  Under  the  C.F.S.A.,  the  legislative  intent  is  for  a  determination  to  be  made 
within  three  months  after  the  commencement  of  the  proceeding  (s.52). 

Under  the  C.L.R.A.,  the  legislative  intent  is  for  a  determination  to  be  made 


R.S.O.  1990,  c.E.23.  Under  the  Divorce  Act,  s.23(l) 

provides  for  the  application  of  provincial  laws  of 
evidence . 
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within  six  months  after  the  commencement  of  the  proceeding  (s.26). 

4.  Assessments:  Under  the  C.F.S.A.,  a  child  must  be  found  to  be  in  need  of 
protection  before  an  assessment  can  be  ordered  (s.54(l)).  The  assessor's  report 
must  be  prepared  within  30  days  unless  the  court  is  of  the  opinionn  that  a  longer 
assessment  period  is  necessary  (s.54(2)).  The  report  is  evidence  and  becomes  part 
of  the  court  record  (s.54(6)).  The  assessor's  report  is  not  admissable  in  the 
domestic  proceeding  without  the  consent  of  the  person(s)  assessed  (s.54(8)). 

Under  the  C.L.R.A.,  an  assessment  can  be  ordered  to  report  to  the  court  on 
the  needs  of  the  child  and  the  ability  and  willingness  of  the  parties  or  any  of 
them  to  satisfy  the  child's  needs  (s.30(l)).  There  is  no  time  frame  for  completion 
of  the  report.  Although  the  report  is  admissable  in  evidence  (s.30(9))  it  does  not 
automatically  form  part  of  the  court  record. 

5.  Conduct:  Under  each  Act,  there  is  provision  permitting  the  Court  to  consider  a 
person's  past  conduct  if  it  relates  to  that  person's  care /parenting  of  a  child 
(s.50(l)  C.F.S.A.;  s.24(3)  C.L.R.A.;  s.!6(9)  Divorce  Act).  However,  since  s.50(l) 
C.F.S.A.  specifically  provides  for  any  oral  or  written  statement  or  report  that  the 
court  considers  relevant  to  be  admitted,  evidence  can  be  introduced  in  the  context 
of  the  protection  hearing  that  would  not  be  admissable  in  the  domestic 
proceeding. 
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6.  Review  of  Order:  Under  the  C.F.S.A.,  a  review  of  the  child's  status  is  mandatory 
(except  where  the  child  is  a  Crown  ward  without  access)  once  a  protection  order 
is  in  place  (s.64). 

There  is  no  such  mandatory  review  of  a  child's  placement  under  the 
C.L.R.A.  or  the  Divorce  Act. 


(a)  In  Favour  of  Consolidation 

In  the  case  of  T.H.  and  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  (No.  2), 53 
Judge  Karswick  allowed  the  consent  consolidation  of  the  Child  Welfare  Act  and  C.L.R.A. 
proceedings,  and  stated: 

There  is  no  provision  in  either  the  C.L.R.A.  or  the  C.W.A. 
prohibiting  the  consolidation  of  these  proceedings.  The 
issues  of  custody  and  access  are  basic  to  both  proceedings. 

The  main  parties  are  somewhat  different  in  the  sense  that  the 
Children's  Aid  Society  is  not  a  principle  litigant  in  the 
Children's  Law  Reform  Act  application.  The  principles  that 
apply  in  determining  the  issues  are  somewhat  different  under 
the  two  respective  statutes.  However,  the  evidence  is 
substantially  the  same  in  both  proceedings.  It  is  in  the  best 
interests  of  the  children  that  all  custodial  and  access  issues  be 
determined  at  this  time.  It  would  be  intolerable  to  compel 
the  parties  to  proceed  before  another  judge  under  the 
C.L.R.A.  and  adduce  much  of  the  same  evidence  considering 
the  substantial  number  of  days  that  have  already  been 
assigned  to  this  hearing.54 


unreported,  (Ont.  Prov .  Ct .  Fam.  Div.,  Karswick  J.) 
February  11,  1983. 


54 


Ibid .  at  25 . 
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(b)  Not  In  Favour  of  Consolidation 

In  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Kirsten  L.55,  the  Society  applied 

for  an  order  consolidating  status  review  proceedings  in  respect  of  two  children  with 

custody  proceedings  brought  by  each  child's  foster  parents  under  the  C.L.R.A..  The 

Society  proposed  to  terminate  its  supervision  order  and  withdraw  if  custody  was 

granted  to  the  foster  parents.  The  Society  indicated  that  its  expert  witnesses  would 

testify  against  the  mother  and  would  support  the  foster  parents.  Finally,  the  Society  said 

that  if  the  mother  regained  custody  through  the  C.L.R.A.  proceeding,  the  child  would  be 

apprehended.  The  mother  objected  to  this  procedure,  contending  that  the  foster  parents 

had  a  significant  advantage  since  the  facilities  of  the  Society  had  been  placed  at  their 

disposal.  Judge  Weisman,  emphasizing  the  parents'  rights,  refused  to  allow  the 

consolidation.  His  Honour  set  out  the  four  dispositions  provided  for  by  s.  53(1)  [now 

s.  57(1)]  of  the  C.F.S.A.  and  then  stated  as  follows: 

The  Children's  Aid  Society  is  attempting  to  introduce  a  fifth 
possibility.  After  removing  a  child  from  its  parents  and 
obtaining  a  finding  that  the  child  is  in  need  of  protection,  the 
Society  would  like  to  support  its  foster  parents'  custody 
application,  and,  if  successful,  simply  terminate  it's 
involvement  and  withdraw  the  protection  proceedings. 

Clearly,  this  places  the  parents  in  an  intolerable  position.  In 
the  not  unlikely  event  that  they  lose  the  custody  proceedings, 
they  are  deprived  of  the  benefit  of  the  "special  provisions"  of 
the  Child  and  Family  Services  Act  that  are  designed  to 
protect  their  rights  and  facilitate  the  return  of  their  children. 

For  example,  they  lose  the  procedural  safeguards  contained 
in  s.  2(2)(b),  the  guidance,  counselling  and  other  services 


55 


unreported,  (Ont.  Prov.  Ct.  Fam.  Div.,  Weisman  J.)  March 
16,  1989,  affirmed  on  appeal,  (Ont.  Dist.  Ct .  )  November 
10,  1989. 
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mandated  by  s.  15(3)(c),  the  periodic  status  reviews  under 
s.60,  and  the  special  restrictions  attendant  upon  Crown 
wardship  under  s.  53(6). 

On  the  other  hand,  should  the  parents  somehow  regain 
custody  of  their  children  from  the  foster  parents  through  the 
Children's  Law  Reform  Act  proceedings,  the  Society  can 
simply  apprehend  the  children  and  return  them  to  the  same 
foster  parents. 

This  scenario  cries  out  "unfair".  It  establishes  a  separate 
stream,  a  parallel  course  of  action  to  that  sanctioned  by  the 
Child  and  Family  Services  Act.  It  is  an  alternate  child 
protection  system  that  short  circuits  the  established 
procedures  and  deprives  parents  of  their  rights.  It  is  a 
misuse  of  powers  of  the  State.36 


His  Honour  then  stayed  the  custody  action  under  the  C.L.R.A.  for  so  long  as  the  children 
were  in  need  of  protection  within  the  meaning  of  the  C.F.S.A. 

(c)  One  Trial  Following  the  Other  Preferable? 

The  case  of  Re  C.A.S.  of  Belleville ,  Hastings  and  Trenton  and  H  37is  illustrative  as  to  what 
lengths  the  Court  might  go  to  keep  the  Society  involved  in  a  complex,  acrimonious 
situation.  The  matter  commenced  as  an  interim  placement  hearing  under  the  Child 
Welfare  Act.  The  child's  mother  had  previously  been  granted  a  custody  order  under  the 
C.L.R.A..  The  Society's  involvement  had  been  initiated  as  a  result  of  sexual  abuse 
allegations  against  the  mother's  new  partner.  Due  to  these  allegations,  the  child's  father 


Ibid .  at  10  . 

unreported,  (Ont.  Prov .  Ct .  Fam .  Div.,  Kirkland,  J.) 
August  10 ,  1984 . 
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also  filed  a  variation  application  under  the  C.L.R.A..  Judge  Kirkland  commented  on  a 

procedural  problem  encountered  when  the  actions  were  consolidated: 

The  first  procedural  issue  resulted  from  the  consolidation 
order.  At  the  time  it  seemed  logical  to  consolidate  the  two 
actions  to  avoid  needless  repetition  of  evidence.  As  various 
witnesses  were  called,  however,  it  became  apparent  that  the 
effect  of  the  consolidation  order  interrupted  the  normal 
procedural  sequence.  A  witness  for  the  Children's  Aid 
Society  was  examined  by  counsel  for  the  Society,  cross- 
examined  by  the  other  three  lawyers,  then  re-examined  by 
the  Society  lawyer.  At  the  outset,  it  was  determined  that  Ms. 

Ralph,  counsel  for  Doug  would  cross-examine  first,  followed 
by  Mr.  Miller  for  Claudia,  then  Mr.  Procter  for  the  child. 

Upon  the  completion  of  the  cross-examinations,  Ms.  Ralph 
sought  to  re-examine  the  witness.  The  request  was  based 
upon  the  premise  that  she  regarded  the  witness  as  one  she 
would  call  in  the  inter-spousal  action,  thereby  giving  her  the 
right  to  examine,  then  re-examine  after  Mr.  Miller  had  cross- 
examined.  To  permit  this  would  result  in  one  party  cross- 
examining  and  then  re-examining  after  the  cross-examination 
by  the  other  spouse. 

Accordingly,  I  made  an  Order  that  the  witness  was  to  be 
examined  once,  cross-examined  by  the  other  parties,  then  re¬ 
examined  by  the  original  lawyer  only.  Any  lawyer  could 
recall  a  witness  as  his  own  to  deal  with  matters  not 
previously  dealt  with. 

In  hindsight  it  is  clear  that  one  trial  following  the  other  is 
preferable  to  the  consolidation  of  two  actions  of  this 
character.58 


As  the  interim  placement  hearing  began  to  extend  over  several  days.  Judge  Kirkland 
"made  the  arbitrary  ruling  ...  that  the  Court  was  dealing  with  a  final  hearing,  not  an 
interim  one,  and  that  the  evidence  received  to  that  point  would  be  regarded  as  evidence 


58 


Ibid,  at  4-5. 
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in  the  trial."59  Towards  the  end  of  the  trial,  the  child's  mother  indicated  that  she  no 

longer  sought  custody  and  was  content  that  the  child  remain  with  her  father  (where  the 

child  had  been  placed  on  an  interim  basis  subject  to  supervision).  At  this  juncture,  the 

Court  was  asked  to  allow  only  the  C.L.R.A.  application  to  proceed  as  the  mother 

contended  that  the  Child  Welfare  Act  application  was  no  longer  in  issue.  In  rejecting  the 

mother's  request.  Judge  Kirkland  stated: 

In  my  view,  once  a  protection  application  is  commenced 
under  the  Child  Welfare  Act,  the  Court  is  set  upon  a  course 
that  must  lead  to  a  finding  under  the  statute.  Only  where  a 
Society  can  justify  a  withdrawal  of  its  application  will  this 
conclusion  be  pre-empted.  In  this  case,  the  Society  was  not 
withdrawing  and,  in  fact,  continued  to  seek  an  order  that 
Rachel  was  a  child  in  need  of  protection  on  the  date  of 
apprehension.  The  fact  that  all  parties  agreed  that  Rachel 
remain  resident  with  her  father  did  not  preclude  my 
determining  the  protection  issue  and  making  whatever  order 
seemed  appropriate  under  the  statute.60 


Ultimately,  the  Court  held  that  the  evidence  did  not  establish  sexual  abuse,  but  that  the 
child's  welfare  was  threatened  by  the  acrimony  between  her  parents  and  she  was, 
therefore,  a  child  in  need  of  protection  under  s.l9(l)(b)(x)  and  (xi)  of  the  Child  Welfare 
Act  (emotional  rejection;  parental  conduct  endangering  life/health/ morals).  Custody  of 
the  child,  subject  to  supervision,  was  granted  to  the  father,  with  access  to  the  mother. 


Ibid,  at  5. 


60 


Ibid,  at  6. 
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IV  THE  INTERPLAY  BETWEEN  PROVINCIAL  LEGISLATION 

It  is  logical  to  start  any  review  of  the  case  law  in  this  area  with  Fortowsky  v.  Roman 

Catholic  Children's  Aid  Society  for  County  of  Essex ,61  since  this  is  the  case  most  often 

considered  by  Courts  grappling  with  this  problem.  In  this  case,  a  child  was  made  a 

permanent  ward  of  the  Society  and  was  in  a  foster  placement  when  his  mother  applied 

for  custody  to  a  Surrogate  Court  judge  under  the  Infants  Act.  The  Society  objected  to  the 

jurisdiction  of  the  Surrogate  Court  on  the  ground  that  once  a  wardship  order  had  been 

made,  any  proceeding  by  the  mother  for  a  restoration  of  custody  to  her  must  be  to  the 

Supreme  Court  under  the  Child  Welfare  Act.b 2  The  Surrogate  Court  judge  held  that  he 

had  jurisdiction  to  deal  with  the  mother's  application  under  the  Infant  Act  and  granted 

custody  to  her.  The  Society  appealed.  In  allowing  the  appeal,  Aylesworth  J.A.  stated: 

...  Part  II  of  the  Child  Welfare  Act  ...  express  overwhelmingly 
the  intention  of  the  Legislature  to  deal  specifically  by  special 
provision  with  all  matters  relevant  to  the  protection,  care  and 
custody  of  neglected  children;  the  Legislature  by  these 
enactments  has,  as  it  were,  segregated  all  such  questions  with 


[1960]  O.W.N.  235,  23  D.L.R.  (2d)  569  (C.A.). 

Under  the  Child  Welfare  Act  in  force  at  that  time  [the 
Child  Welfare  Act,  1954  (Ont.)  c.8  as  amended]  the 
Juvenile  and  Family  Court  had  jurisdiction  to  find  the 
child  to  be  a  neglected  child  and  to  make  the  wardship 
order.  An  appeal  could  be  taken  with  leave  of  a  Supreme 
Court  judge.  There  was  a  further  provision  whereby  the 
parent  could  apply  after  the  wardship  order  to  a  Supreme 
Court  judge  for  an  order  for  production  of  the  child.  If 
the  Supreme  Court  judge  was  of  the  opinion  that  the 
parent  had  neglected  or  deserted  the  child,  he  could 
decline  to  make  the  order.  There  was  further  provision 
for  the  parent  of  an  abandoned  or  deserted  child  to 
satisfy  the  Supreme  Court  judge  that  "having  regard  to 
the  welfare  of  the  child,  he  is  a  fit  person  to  have  the 
custody  of  the  child" .  These  provisions  were  in  Part  II 
of  that  Act. 
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respect  to  this  specific  class  of  infants  to  be  dealt  with  by 
special  provision  only  and  not  to  be  dealt  with  at  large  under 
the  provisions  of  the  Infants  Act.  Under  those  provisions  a 
parent  seeking  to  regain  custody  of  a  neglected  child  must 
bring  an  application  for  the  purpose,  before  a  Judge  of  the 
Supreme  Court  ...  a  Judge  of  the  Supreme  Court  or  a  Judge 
of  the  Surrogate  Court  are  given  general  jurisdiction  over 
questions  of  custody  by  the  provisions  of  the  Infants  Act.  The 
provisions  of  Part  II  of  the  Child  Welfare  Act  simply  carve  out 
of  that  general  jurisdiction  the  powers  which  a  Judge  of  the 
Surrogate  Court  otherwise  would  have  and  sets  up 
provisions  for  the  guidance  of  a  Judge  of  the  Supreme  Court 
when  application  is  made  to  him  by  a  parent  with  respect  to 
a  neglected  child.63 


With  this  background,  we  must  examine  different  situations  that  have  arisen  over  the 
years  and  examine  how  the  Courts  have  attempted  to  resolve  them. 

(i)  Child  Protection  Proceeding  Pending:  Can  a  Custody  or  Access  Order  be  Made 

Under  Provincial  Family  Law? 

In  Re  Y.  Infants  (No.  3), 64  the  parties  (which,  in  addition  to  the  Society  and  parents, 
included  a  grandmother  and  uncle  of  the  children)  and  children's  counsel  filed  their 
consent  to  have  the  F.L.R.A.  and  C.W.A.  proceedings  heard  together.  They  further 
agreed  to  have  custody  granted  to  the  grandmother  and  uncle  under  the  F.L.R.A.,  to 
amend  the  interim  C.W.A.  order  to  coincide  with  the  custody  arrangement  and  to 
adjourn  the  protection  proceeding  for  several  months.  At  an  earlier  date,  there  was  a 
finding  that  the  children  were  in  need  of  protection.  His  Honour  Judge  Felstiner  invited 

63 


64 


Supra,  n.61  at  572-3. 

unreported,  (Ont.  Prov.  Ct.  Fam.  Div.,  Felstiner  J.), 
December  18,  1981. 
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evidence  to  satisfy  him  that  it  would  be  in  the  children's  best  interests  to  live  with  their 

grandmother  and  uncle  for  the  time  being,  stating: 

Where  the  child  is  found  to  be  in  need  of  protection  the 
Court  must  make  an  order  for  the  protection  of  the  child  that 
"...  the  Court  considers  to  be  in  the  best  interests  of  the  child 
..."  s.30(l)  [concordance:  s.57(l)  C.F.S.A.].  On  a  status  review 
application  the  judge  must  "further  inquire  and  determine 
whether  the  circumstances  justify  ...”  any  other  order.  S.32(l) 
[concordance:  criteria  which  the  court  shall  consider  set  out 
in  s.65(3)  C.F.S.A.).  I  do  not  believe  that  a  judge  can  properly 
make  an  order  under  the  Child  Welfare  Act  until  the  evidence 
produced  satisfies  him  that  the  terms  of  a  consent  agreement 
are  "in  the  best  interests  of  the  child".  This  requires  the  judge 
to  reach  an  independent  decision  on  the  merits  of  each 
case.65 


After  hearing  testimony  and  being  satisfied  that  the  interim  placement  was  in  the 

children's  best  interests.  Judge  Felstiner  questioned  whether  he  could  grant  such  a  long 

adjournment  in  the  C.W.A.  matter  when  an  F.L.R.A.  order  was  made.  His  Honour 

disagreed  with  the  submissions  of  all  counsel  that  this  could  be  done: 

...  it  is  clear  that  counsel  cannot  clothe  a  Court  with 
jurisdiction  it  does  not  otherwise  have  ... 

The  Child  Welfare  Act  intends  as  often  as  possible  that 
adjournments  shall  be  for  less  than  thirty  days:  see  s.28(13). 

The  Act  does  not  intend  that  the  status  of  children  under  the 
Act  should  be  left  undecided  for  seven  months  ...  I  will  not 
grant  a  seven  month  adjournment.66 


Ibid,  at  4 .  The  current  practice  in  many  Courts  is  to 
file  an  Agreed  Statement  of  Facts  into  evidence. 


66 


Ibid,  at  5. 
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Judge  Felstiner  then  held  that  the  Provincial  Court  did  not  have  jurisdiction  to  make  a 
custody  order  under  the  F.L.R.A.  while  there  were  still  orders  being  made  under  the 
C.W.A : 


I  do  not  believe  that  such  jurisdiction  exists,  though  to  save 
time  and  money  the  Court  may  entertain  the  two 
proceedings  at  the  same  time  with  the  consent  of  the  parties. 

Having  heard  the  evidence,  if  the  child  welfare  matter 
continues,  an  order  under  the  Family  Law  Reform  Act  cannot 
be  made.  And  conversely,  if  the  child  welfare  case  is 
terminated  an  order  under  the  Family  Law  Reform  Act  can 
issue  if  proper  on  the  facts.[emphasis  added]67 

In  Re  T.H.  et  al  and  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  ( No.2)bS ,  third 

parties,  (in  whose  care  the  children  had  been  placed  following  an  interim  custody  order 

made  in  the  protection  proceedings),  applied  for  custody  under  both  the  C.W.A.  and  the 

C.L.R.A.  All  parties  consented  to  the  matters  being  heard  at  the  same  time.  Judge 

Karswick  made  a  supervisory  order  pursuant  to  the  C.W.A.  placing  the  children  with  the 

third  parties  for  12  months.  His  Honour  also  ordered  that  these  persons  have  custody 

of  the  children  pursuant  to  their  C.L.R.A.  application.  His  Honour  anticipated  that  if  the 

children  received  the  type  of  care  from  these  people  as  they  had  in  the  past,  the  Society 

would  terminate  its  involvement.  In  the  meanwhile,  however.  Judge  Karswick 

suspended  the  legal  effect  of  the  C.L.R.A.  order  for  so  long  as  there  was  an  outstanding 

C.W.A.  order.69 


Ibid,  at  6. 

Supra ,  note  27 . 

See  also  Judge  Weisman's  decision  in  the  Kirsten  L.  case, 
note  55,  above,  where  His  Honour  declined  to  make  any 
order  and  stayed  the  C.L.R.A.  application  so  long  as  the 
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In  L.B.  and  K.B.  v.  MacDonald  and  the  Children's  Aid  Society  of  Belleville,70  grandparents 
of  a  Crown  ward  applied  for  a  review  of  the  Crown  wardship  and  for  access  under  the 
C.W.A.  or,  in  the  alternative,  custody  or  access  under  the  C.L.R.A.  At  the  outset.  Judge 
Kirkland  dismissed  the  C.L.R.A.  application  on  the  Fortowsky  reasoning  that  the  general 
provisions  of  that  statute  have  to  yield  to  specific  provisions  of  the  C.W.A.  His  Honour 
then  found  that  the  grandparents  lacked  status  to  apply  for  custody  or  access  under  the 
latter  Act.  However,  he  urged  the  Society  to  consider  their  plan  on  a  voluntary  basis. 


In  C.A.S.  of  Hamilton-Wentworth  v.  B.F.71,  Justice  Steinberg  considered  whether  persons 
who  would  not  otherwise  have  status  under  the  C.W.A.  to  apply  for  access  to  a  child, 
can  circumvent  that  restriction  by  using  the  status  they  had  under  the  F.L.R.A.,  and 
stated: 


In  my  view  the  legislature  in  enacting  s.35  of  the  Child 
Welfare  Act  and  obviously  having  gone  to  some  lengths  to 
limit  the  number  of  persons  who  could  apply  for  access, 
could  not  have  intended  to  give  to  those  excluded  thereunder 
the  right  to  circumvent  those  provisions  through  recourse  to 
the  custody  and  access  provisions  of  the  Family  Law  Reform 


children  were  in  need  of  protection  under  the  C.F.S.A.; 
also,  Re  S.M.S.;  C.S.  v.  Superintendent  of  Family  and 
Child  Service  and  M.S.  (1986),  50  R.F.L.  (2d)  222 
(B.C.S.C.)  (once  child  found  in  need  of  protection  and 
disposition  made  for  temporary  care,  Family  Relations  Act 
matter  should  be  adjourned  until  temporary  care  order 
expires . ) 

unreported,  (Ont.  Prov.  Ct .  Fam.  Div.,  Kirkland  J.), 
January  22,  1985  (summarized  at  [1985]  W.D.F.L.  435). 


71 


(1981),  25  R.F.L.  (2d)  455  (Ont.  U.F.C.). 
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Act.72 

(ii)  Application  for  Access  Brought  Following  Child's  Placement  for  Adoption 

One  of  the  early  cases  to  deal  with  this  issue  was  Re  Cox  and  C.A.S.  of  Metropolitan 

Toronto 73  where  a  child's  aunt  sought  access  to  him  under  s.29  C.W.A.  and  s.35(l) 

F.L.R.A.  The  child  had  been  made  a  Crown  ward  and,  at  the  time  the  access  application 

was  brought,  the  foster  parents  had  given  notice  of  their  intention  to  adopt.  Judge 

Weisman,  referring  to  Re  Fortowsky74  and  Re  Caron,7'  held  that  there  was  clearly  no 

jurisdiction  to  consider  the  F.L.R.A.  application.  With  respect  to  the  C.W.A.  application. 

His  Honour  noted  that  the  Legislature's  intention  was  to  secure  the  position  of  adopting 

parents  once  they  have  accepted  a  child  into  their  home  for  the  purpose  of  adoption: 

In  my  view  it  would  run  contrary  to  that  legislative  intent  to 
impair  the  adopting  parents'  security  by  granting  the  child's 
relatives  access  to  him.76 

In  Cromwell  et  al  v.  C.A.S.  of  the  County  of  Kent77,  the  grandparents  applied  under  s.35 
of  the  F.L.R.A.  to  discharge  an  order  terminating  their  access.  Their  grandchildren  had 
been  made  Crown  wards  with  access  granted  to  the  grandparents  until  a  notice  of  intent 
to  adopt  was  filed,  at  which  time  the  matter  was  to  be  returned  to  the  Court  for  further 
consideration.  When  such  notice  was  filed,  the  Society  obtained  an  order  terminating 

72  Ibid,  at  460. 

73  (1979),  23  0 . R .  (2d)  351  (Ont.  P.C.F.D.). 

74  Supra,  note  61. 

Infra,  note  92. 

76  (1979),  23  O.R.  (2d)  351  (Ont.  P.C.F.D.)  at  353. 

77  (1979),  1  F.L.R.A.C.  430  (Ont.  Co.  Ct . ) . 
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access.  The  grandparents  did  not  appeal  that  order,  electing  to  pursue  access  under  the 
F.L.R.A.  The  issue  was  whether  the  County  Court  (which,  with  the  Supreme  Court,  had 
jurisdiction  over  the  adoption  application  under  Part  IV  of  the  C.W.A)  had  jurisdiction 
to  entertain  the  F.L.R.A.  application,  rather  than  only  a  Provincial  Court  judge  under  the 
child  protection  provisions  of  the  C.W.A.  judge  Clement  disagreed  with  Judge 
Weisman's  analysis  in  Re  Cox  and  held  that  once  the  adoption  order  had  been  applied 
for  in  the  County  Court,  that  Court  had  jurisdiction  to  hear  the  F.L.R.A.  application.  In 
obiter.  Judge  Clements  further  expressed  his  view  that  an  order  for  adoption  need  not 
preclude  the  right  of  access. 

The  issue  made  its  way  to  the  Court  of  Appeal  in  the  case  of  C.G.  W.  v.  M.J.  et  al.7S  The 

lower  Court  had  denied  the  natural  mother  a  hearing  with  respect  to  her  request  for 

access  to  her  child  pursuant  to  the  F.L.R.A .,  following  the  child's  adoption.  On  appeal, 

MacKinnon  A.C.J.O.,  with  Zuber  J.A.  concurring,  held  that  whatever  conflict  exists 

between  the  F.L.R.A.  and  the  C.W.A.  must  be  resolved  in  favour  of  the  specific  terms  of 

the  adoption  sections  of  the  C.W.A.  In  dismissing  the  appeal,  a  distinction  was  made 

between  a  relationship  which  had  developed  before  the  adoption  order  and  the 

possibility  of  a  relationship  developing  after  the  order  was  made: 

If,  as  sometimes  happens,  the  natural  parent  establishes  a 
relationship  with  the  child  after  the  adoption  order  is  made 
then  such  parent  is  "any  person"  and  might  apply  for  custody 
or  access  to  the  child  under  s.35(l)  of  the  Family  Law  Reform 
Act,  1978.  That  application  would  be  determined  in  the 
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(1981),  34  0 . R .  (2d)  44,  24  R.F.L.  (2d)  342  (C.A.). 
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child's  best  interests  based  in  part  on  the  extent  and  nature 
of  the  established  relationship.  One  can  think  of  cases,  by 
way  of  example  only,  where  the  natural  mother  is  a  girl  of  16 
or  17  and  the  child  is  adopted  by  the  mother's  parents,  the 
grandparents  of  the  child.  As  the  child  grows,  he  or  she 
knows  the  natural  mother  as  "aunt"  or  sister  but  a  close  and 
warm  relationship  may  be  established.  Under  certain 
circumstances  such  a  relationship  might  well  give  rise  to  an 
application  for  access  or  custody  as  the  adoptive  parents  age 
or  an  unhappy  relationship  develops  between  the  child  and 
its  adoptive  parents. 

In  the  instant  case  at  the  time  of  the  application  for  access 
there  was  no  relationship  in  law  and  there  had  been  no 
relationship  in  fact  established  after  the  making  of  the 
adoption  order.  The  adoption  order  was  a  declaration  that 
it  was  in  the  best  interests  of  the  child  that  a  new  family  be 
established  and  old  relationships  completely  severed.  In  the 
instant  case  there  are  no  grounds  for  interfering  with  that 
new  relationship  by  directing  a  hearing  on  the  merits  of  the 
appellant's  application  for  access,  there  being  on  the  facts  and 
the  law  no  "merits"  to  be  heard  and  thus  the  appellant  fails 
at  the  threshold  of  her  application.  " 

In  his  dissent,  Jessup  J.A.  noted  that  the  C.W.A.  contained  no  provisions  for  access  after 
adoption  and  this  was  not,  therefore,  a  case  of  the  general  yielding  to  the  specific.  His 
Lordship  also  failed  to  see  how  a  parent  who  developed  a  relationship  with  the  child 
before  adoption  would  be  unable  to  apply  for  post-adoption  access,  whereas  a  parent 
who  developed  a  relationship  with  the  child  after  adoption  could  apply.  Justice  Jessup 
would  have  allowed  the  mother's  access  application  to  be  heard  on  its  merits. 


In  H.(H.L.)  v.  C.C.A.S.,  Metro.  Toronto' 80  the  children  were  Crown  wards  placed  in  a 


Ibid,  at  51. 
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(1987),  7  R.F.L.  (3d)  423  (Ont.  Dist.  Ct . ) . 
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prospective  adoptive  home  when  a  step-aunt  and  uncle  (who  had  been  rejected  as 
prospective  adoptive  parents)  applied  for  access  under  s.21  C.L.R.A.  Smith,  J.  observed 
that  no  review  hearing  of  the  rejection  had  been  applied  for  under  s.136(3)  C.F.S.A.  [now 
s.142  (3)]  and  then  stated: 

Once  the  child  is  placed  for  adoption,  it  appears  that  to 
countenance  an  application  brought  by  "any  interested  party" 
under  s.21  of  the  Children's  Law  Reform  Act  would  serve 
effectively  to  defeat  the  security,  finality  and  privacy  of  the 
adoption  legislation  under  the  Child  and  Family  Services 
Act.81 

The  final  word  on  the  general  issue  of  post-adoption  access  is  found  in  C.C.A.S.,  Metro. 
Toronto  v.  S.(T.f2.  The  parents  appealed  from  a  District  Court  order  which  had 
substituted  an  order  of  Crown  wardship  with  no  access  instead  of  the  Provincial  Court 
decision  of  Crown  wardship  with  access  to  the  biological  parents  after  adoption.  The 
Ontario  Court  of  Appeal  unanimously  dismissed  the  mother's  appeal,  noting  that  the 
choice  is  between  continued  Crown  wardship  with  access  or  adoption  with  no  access  for 
birth  parents.  Tarnopolsky,  J.A.  noted  that  although  secrecy  is  an  important 
consideration,  the  primary  purpose  recognized  by  the  Court  in  the  earlier  C.G.W.  case83 
is  family  stability.  It  was  the  Court's  view  that  it  was  not  possible  to  combine  adoption 
with  continued  access  by  birth  parents. 


Ibid,  at  428. 

(1989),  20  R.F.L.  (3d)  337,  69  O.R.  (2d)  189,  60  D.L.R. 
(4th)  397  (C.A. ) . 


83 


Supra,  note  78. 
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(iii)  The  Effect  of  Private  Agreements  on  Post-Adoption  Access 
In  A.L.  v.  B.A.M l84,  the  birth  mother  consented  to  the  adoption  of  her  children  by  her 
sister  and  brother-in-law.  The  birth  mother  continued  visits  with  the  children  for  about 
three  years,  until  the  visits  were  terminated  by  the  adoptive  parents.  The  Provincial 
Court  dismissed  her  application  for  access  under  s.21  of  the  C.L.R.A.,  without  a  hearing 
on  the  basis  that  it  had  no  jurisdiction  to  entertain  the  matter.  In  dismissing  the 
mother's  appeal,  Stach  J.  seems  nevertheless  to  have  opened  a  crack  in  the  door  closed 
by  the  Court  of  Appeal  in  the  S.(T.)  case.85  He  notes  that  where  a  "new"  relationship 
has  developed  in  the  post-adoption  period,  a  Court  might  order  access  if  it  is  in  the  best 
interests  of  the  child  to  do  so.  Having  failed  to  find  any  new  relationship  in  this 
particular  case,  Mr.  Justice  Stach  essentially  held  that  the  mother  did  not  raise  any  triable 
issue  and,  therefore,  failed  to  meet  the  "threshhold"  required  to  entertain  her  application 
for  access. 

In  F.(G.L.)  v.  M.(E.B.),Sb  Kozak  J.  held  that,  despite  the  birth  father's  agreement  with  the 
adoptive  parents  (who  were  the  child's  maternal  grandparents)  that  he  have  access  to 
the  child,  his  application  for  access  following  the  adoptive  parents'  termination  of  the 
visits  was  dismissed.  The  reasons,  however,  focus  on  the  father's  inconsistent  visits, 
lengthy  periods  of  lack  of  contact  and  the  child's  apparent  upset  at  his  birth  father's 


84 

85 


86 


unreported,  (Ont.  Ct .  Gen.  Div . ,  Stach  J.)  May  14,  1993. 
Supra ,  note  82  . 

[1994]  W.D.F.L.  153  (Ont.  Gen.  Div.)  October  25,  1993. 
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attempts  to  re-introduce  himself  into  the  child's  life.  Any  agreement  must  be  subject  to 
the  best  interests  of  the  child. 

In  H.(J.)  v.  G.(B.),S7  the  adoptive  parents  had  undertaken  to  allow  a  child's  birth  mother 
and  grandparents  continued  access.  When  they  reneged  on  that  agreement,  the  mother 
and  grandparents  applied  for  access  under  s.21  C.L.R.A.  Judge  Nevins  held  that  he  had 
jurisdiction  to  hear  the  application.  Although  s.!60(l)  of  the  C.F.S.A.  indicated  that  there 
should  be  no  access  granted  to  members  of  the  birth  family  following  adoption,  where 
the  situation  did  not  involve  secrecy  the  issue  could  be  heard  on  its  merits. 

(iv)  Step-Parent  v.  Society  Adoptions 

In  Silk  v.  Silk ,88  the  child's  mother  and  her  new  husband  applied  under  Manitoba's 
Child  Welfare  Act  for  an  adoption  order.  The  child's  birth  father  did  not  oppose  the 
adoption,  but  sought  access.  The  father  had  not  seen  the  child  for  several  years,  owing 
to  the  mother's  hostility.  An  assessment  report  recommended  that  the  father  have 
access.  In  granting  access  (to  take  place  on  a  slow  and  gradual  basis),  Mullally  J.  stated 
that  (1)  the  Court  must  consider  granting  access  to  this  natural  parent  unless  it  can  be 
demonstrated  that  it  would  not  be  in  the  child's  best  interests  to  do  so  and  (2)  generally 
speaking,  if  not  always,  it  is  good  for  a  child  to  know  his  or  her  origins  and  most 
children  will  at  some  stage  in  life  seek  out  their  origins. 


87 


[1993]  38  A.C.W.S.  (3d)  1189  (Ont.  Ct .  Prov .  Div.). 
(1985),  46  R.F.L.  (2d)  290  (Man  Q.B.). 
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In  his  annotation,  James  McLeod  notes  that  courts  in  Ontario  have  not  drawn  any 
distinction  between  stepparent  and  Society  adoptions  in  dealing  with  the  issue  of  post¬ 
adoption  access.  He  points  out  that  the  traditional  cessation  of  access  following  adoption 
may  be  logical  when  parental  failing  has  given  rise  to  the  child's  status  as  a  Crown 
ward,  but  becomes  more  questionable  when  a  stepparent  wishes  to  formalize  the  child's 
secure  placement  in  the  new  family  and  there  has  been  no  finding  of  parental  failing  on 
the  part  of  the  other  birth  parent.  There  is  certainly  merit  to  this  distinction  although 
the  bottom-line  question  still  remains:  "Is  access  to  X  following  adoption  by  Y  in  this 
child's  best  interests?"  For  example,  in  the  Silk  case,  there  was  evidence  of  the  mother's 
and  stepfather's  continued  opposition  to  any  contact  between  the  birth  father  and  the 
child.  Certainly,  this  is  a  factor  which  the  Court  would  consider  whether  or  not  it  was 
dealing  with  stepparent  or  third  party  adoptions. 


V  THE  INTERPLAY  BETWEEN  THE  DIVORCE  ACT  AND  PROVINCIAL  LEGISLATION 

Peter  Hogg  explains  the  concept  of  paramountcy  as  follows: 

The  doctrine  of  paramountcy  applies  where  there  is  a  federal 
law  and  a  provincial  law  which  are  (1)  each  valid,  and  (2) 
inconsistent ....  [T]he  issue  does  not  arise  unless  each  law  has 
first  been  held  to  be  valid  as  an  independent  enactment  ... 
does  the  "matter"  (or  pith  and  substance)  of  the  law  come 
within  the  "class  of  subject"  (or  head  of  power)  allocated  to 
the  enacting  Parliament  or  Legislature?  If  one  law  fails  this 
test,  then  the  problem  is  resolved  without  recourse  to  the 
doctrine  of  paramountcy.  It  is  only  if  each  law 
independently  passes  the  test  of  validity  that  it  is  necessary 
to  determine  whether  the  laws  are  inconsistent. v’ 
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Hogg, Peter  W.  Constitutional  Law  in  Canada  (Toronto: 
Carswell  Company,  1977)  at  102. 
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The  issue  is  whether  any  custody  or  access  order  made  under  the  Divorce  Act  supersedes 
an  order  made  under  provincial  legislation  with  respect  to  the  same  child. 

In  Children's  Aid  Society  of  Ottawa-Carleton  v.  D.J.L.  and  L.J.T.L.,90  the  Society  sought 

Crown  wardship  of  a  child,  which  was  granted.  Judge  Walmsley  noted  that  there  was 

an  interim  custody  order  obtained  in  a  divorce  action  granting  custody  to  the  child's 

father.  His  Honour  states  simply: 

That  custody  order  prescribes  private  rights  as  between  these 
parents.  It  has  no  standing  in  face  of  the  Crown  wardship 
order.91 

In  Re  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto 92  the  child  was  placed  with 
grandparents  subject  to  supervision  by  the  Society.  The  proceedings  under  the  Child 
Welfare  Act  were  adjourned  sine  die,  not  terminated.  The  matter  was  returned  to  Court 
from  time  to  time  and  different  care  and  custody  orders  made,  the  last  one  placing  the 
child  with  an  aunt  and  uncle  and  adjourning  the  matter  sine  die.  The  mother  petitioned 
for  divorce  and  claimed  custody  of  the  child.  The  proceedings  were  undefended.  The 
presiding  judge  granted  the  petition  and  custody.  There  was  nothing  to  indicate  that  the 


(1980),  15  R.F.L.  (2d)  102  (Ont.  P.C.F.D.). 
Ibid .  at  114 . 
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[197  2]  2  O.R.  598,  7  R.F.L.  190  (sub.  nom .  Re  Caron ; 

Catholic  Children's  Aid  Society  of  Metro.  Toronto  v. 
Chambers) ,  26  D.L.R.  (3d)  266  (H.C.). 
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judge  was  aware  of  the  child's  history.  When  the  protection  proceeding  was  returned 
following  the  making  of  the  custody  order  in  the  divorce  action,  the  judge  ruled  that  the 
Supreme  Court  order  ousted  the  jurisdiction  of  the  Provincial  Court.  The  Society 
brought  mandamus  proceedings  to  compel  the  Provincial  Court  Judge  to  exercise  her 
jurisdiction.  Keith  J.  applied  the  Re  Fortowsky 93  case,  granted  an  order  of  mandamus 
and  then  said: 

While  I  have  quoted  the  lengthy  history  of  the  infant  in  this 
case  with  reference  to  orders  made  in  the  Provincial  Court, 

I  do  not  intend  thereby  to  have  it  inferred  that  the 
jurisdiction  of  the  Provincial  Court  stems,  in  any  way,  from 
the  fact  that  this  infant  was  the  subject  of  its  orders  under 
Part  II  of  the  Child  Welfare  Act  prior  to  the  date  of  the 
Judgment  in  the  Supreme  Court.  If  this  or  any  other  child 
who  had  been  the  subject  of  a  Supreme  Court  order  with 
respect  to  custody,  thereafter  became  a  child  in  need  of 
protection,  the  responsibility  for  extending  the  protection 
rests  squarely  on  the  Provincial  Court.  It  is  obvious  that 
Henderson  J.  was  in  no  way  deciding  custody  or  jurisdiction 
as  between  the  mother  and  [the  Society],  but  simply  as 
between  the  mother  and  father  on  the  evidence  before  him  as 
they  ...  are,  in  the  absence  of  any  order,  joint  guardians  of 
their  children  with  equal  rights  as  to  custody.44 


Fisher  Prov.  J.  in  ReJ.D.95  states  as  follows: 

Once  a  proceeding  in  child  welfare  court  is  commenced,  this 
court  has  jurisdiction  and  the  fact  that  a  custody  order  is 
made  after  the  commencement  of  these  proceedings  (as  did 
happen),  does  not  oust  this  court's  jurisdiction.  The 
jurisdiction  of  the  divorce  court  relates  to  the  marital  status 


Supra ,  n . 6 1 . 

[1972]  2  0 . R .  598  at  602. 

(1978),  8  R.F.L.  (2d)  208  (Ont.  P.C.F.D.). 
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of  the  parents  and  which  one  of  the  two  parents  should  have 
custody.  The  child  welfare  court  is  as  it  implies,  to 
determine  the  child's  welfare,  and  the  court  is  not  confined 
to  just  the  parents  in  deciding  into  whose  care  the  child 
should  be  ...  Once  the  child  welfare  court  assumes 
jurisdiction,  and  begins  hearing  evidence  as  to  whether  a 
child  is  in  need  of  protection,  the  divorce  court  cannot  either 
by  a  prior  adjudication,  or  subsequently,  take  away  that 
jurisdiction  while  hearing  a  proceeding  for  the  dissolution  of 
the  marriage.96 


Further  on  in  his  decision.  His  Honour  concludes: 

In  summary,  the  Provincial  Court  (Family  Division)  has  a 
special  jurisdiction  over  children  in  need  of  protection, 
notwithstanding  a  custody  order,  no  matter  where  or  when 
obtained,  based  on  the  difference  in  subject  matter.  This 
court  has  jurisdiction  the  moment  the  child  is  apprehended 
and  continues  to  exercise  that  jurisdiction  until  its  orders  are 
exhausted.  Any  prior  or  parallel  custody  order  continues  in 
existence  but  cannot  take  effect  until  the  jurisdiction  under 
the  Child  Welfare  Act  [R.S.O.  1970,  c.  64;  now  1978,  (Ont.), 
c.85]  ceases.  Even  if  the  child  is  apprehended  from  one 
parent  and  the  other  parent  has  or  gets  a  custody  order,  this 
court  still  has  jurisdiction  ...  under  the  Act  the  child  is  in 
need  of  protection  not  just  against  one  parent  but  is  generally 
declared  to  be  in  need  of  protection.9' 


In  Children's  Aid  Society  of  Halifax  v.  Mcllueenf s  the  child  was  in  the  mother's  custody 
pursuant  to  a  Divorce  Act  order.  The  mother  re-married  and  the  child  experienced 
extensive  physical  abuse  by  her  step-brothers  which  eventually  lead  to  her  being  brought 


Ibid .  at  215  . 
Ibid .  at  220  . 
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into  care  and  to  a  finding  that  she  was  a  child  in  need  of  protection.  The  Court  was 
satisfied  that  the  child  should  live  with  her  father,  but  was  not  prepared  to  grant  him 
outright  custody  (for  reasons  not  clarified  in  the  decision).  The  Court,  therefore,  made 
an  order  for  "friendly  supervision"  (a  period  of  adjournment  for  up  to  one  year,  with 
supervision).  The  mother  refused  to  consent  to  a  variation  of  the  divorce  decree  to  give 
custody  to  the  child's  father.  On  the  issue  of  what  power  the  Court  had  with  respect 
to  the  child  in  the  face  of  a  Supreme  Court  custody  order,  Niedermayer  Fam.  Ct.  J. 
reviewed  much  of  the  case  law  up  to  that  point  in  time  and  noted  that  the  Prince 
Edward  Island  and  New  Brunswick  Courts  take  the  position  that  the  Superior  Courts 
and  federal  legislation  overrule  provincial  laws  on  the  constitutional  doctrine  of 
paramountcy.  Judge  Niedermayer,  however,  disagreed  with  this  view  and  proffered  the 
following  opinion: 

I  am  of  the  opinion  that  the  exclusive  jurisdiction  of 
provincially  constituted  courts  in  child  welfare  matters 
remains  intact  and  it  has  not  been  supplanted  by  the  powers 
given  to  the  federally  constituted  courts  under  the  Divorce 
Act.  When  they  are  involved  in  custody  matters  it  is  only 
corollary  to  the  main  action,  i.e.,  divorce.  It  is  between  the 
parties  only  and  the  State  is  not  brought  into  the  decision¬ 
making  process.  When  it  does  enter,  through  child  welfare 
legislation,  it  is  requesting  the  court  to  focus  its  attention  on 
the  best  interests  and  welfare  of  the  child  and  not  the 
competing  interests  of  the  parents,  although  the  latter  may  be 
a  consideration.  ^' 


In  the  result,  the  Court  invited  the  father  to  file  an  application  for  custody  under  that 
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province's  Children's  Services  Act ,  1976  (N.S.),  c.8  and  indicated  that  a  custody  order 
would  be  made  which  would  "supersede  the  present  divorce  decree  and  oust  its 
operability."100 

In  G.(L.)  v.  G.(M. ),101the  father  had  been  granted  access  under  the  Divorce  Ad,  which 
the  mother  frustrated  following  her  remarriage.  When  the  children  became  subject  to 
protection  proceedings,  the  father  applied  for  an  access  order  under  the  Child  Welfare  Act. 
The  trial  was  not  expected  to  take  place  for  some  time.  The  father  had  not  had  contact 
with  the  children  over  the  previous  few  years,  as  he  had  been  unable  to  locate  them. 
His  Honour  Judge  Weisman  followed  Re  CaronW2  in  finding  that  the  Provincial  Court 
had  jurisdiction  to  consider  the  issue  of  access  despite  the  access  order  issued  in  the 
divorce  action.  The  difficulty  that  His  Honour  encountered  was  that  the  Society's 
protection  concerns  were  unrelated  to  the  issue  of  whether  it  is  in  the  children's  best 
interests  that  their  father  have  access  to  them  and  if  the  father  was  allowed  to  question 
the  mother  and  her  new  husband  concerning  the  Society's  protection  concerns  in  the 
hope  of  demonstrating  that  it  was  in  their  best  interests  to  have  access  to  him,  it  would 
be  tantamount  to  litigating  the  child  protection  issue  before  trial.  His  Honour  restricted 
the  evidence  to  the  father's  reasons  for  wanting  access,  the  reasons  of  mother  and  her 
husband  for  resisting  same  and  the  children's  attitude.  Given  the  pressure  which  was 
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on  the  children  as  a  result  of  the  protection  proceedings,  the  mother's  opposition  and  the 
lapse  of  time  since  the  children  had  seen  their  father,  the  request  was  denied. 

In  British  Columbia,  the  Courts  have  held  that  the  adoption  by  one  of  the  divorced 
parents  and  his  or  her  new  spouse  of  the  child (ren)  does  not  affect  the  access  rights 
granted  to  the  other  parent  in  a  prior  order  made  under  the  Divorce  Act.™ 3  In  his 
annotation  to  the  North  case.  Professor  McLeod  notes  that  access  rights  are  purely 
personal  rights,  not  dependent  on  any  parental  relationship  (ie.,  such  rights  can  be 
granted  to  and  exercised  by  non-parents).  On  that  analysis,  any  right  which  is  not 
dependent  on  the  parent/child  relationship  would  continue  until  terminated  by  a  Court 
in  spite  of  an  adoption  order.104  In  this  context,  however,  it  is  important  to  note  the 
Adoption  Act,  R.S.B.C.  1960,  c.4,  in  force  at  the  time  North  was  decided  did  not  deal  with 
access  rights.  As  Professor  McLeod  notes,  statutory  construction  and  logic  dictates  that 
a  statute  can  have  no  more  effect  than  prescribed  and  as  "[a]doption  changes  only 
parental  rights,  therefore  personal  rights  remain,  in  law  at  least,  valid."10" 

In  J.M.C.  v.  Z.R.C.,106  the  mother  had  custody  pursuant  to  a  divorce  decree.  The 
children  were  subsequently  apprehended  and  protection  proceedings  were  started.  The 

North  v.  North,  [1978]  6  W.W.R.  75,  6  R.F.L.  (2d)  217,  89 

D.L.R.  (3d)  714  (B.C.S.C.). 

Ibid.  (1978),  6  R.F.L.  (2d)  217  (B.C.S.C.)  at  218. 

Ibid .  at  219 . 


(1984),  41  R.F.L.  (2d)  302  (Man.  Q.B.). 


44 


father  then  applied  for  a  variation  of  the  divorce  decree  and,  in  the  context  of  that  action, 
sought  interim  custody.  The  mother  sought  an  adjournment  of  the  custody  application. 
The  Master  noted  that,  pursuant  to  the  provision  in  Manitoba's  Child  Welfare  Act  giving 
the  Society  the  responsibility  for  the  care,  maintenance  and  well-being  of  apprehended 
children: 


...  the  child  caring  agency  placed  the  children  as  the  agency 
saw  fit.  Its  authority  was  not  inhibited  by  the  existing 
custody  provision  in  the  decree  nisi  (which  only  determined 
the  issue  of  custody  as  between  the  parents).  The  authority 
of  the  child  caring  agency  while  the  children  are  under 
apprehension  would  similarly  not  be  inhibited  by  any 
subsequent  variation  to  the  decree  nisi.  Any  prior  or 
subsequent  corollary  relief  ordered  by  the  Court  of  Queen's 
Bench  will  continue  in  existence  during  the  period  between 
the  date  of  apprehension  and  the  trial,  but  would  not  take 
effect  until  the  jurisdiction  of  the  agency  and  of  the  child 
protection  court  ceases:  Re  J.D.  (1978),  8  R.F.L.  (2d)  208  (Ont. 
Prov.  Ct.)  Proceeding  with  the  interim  application  at  this  time 
would  not  affect  the  interim  placement  of  the  children,  and 
the  mother  should  not  be  put  to  the  financial  and  emotional 
expense  of  "defending”  her  position  now  if  the  placement  of 
the  children  in  this  interim  period  will  not  be  affected  in  any 
event.107 


1>’7 
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VI  MISCELLANEOUS  NOTES 

(i)  Adding  the  Children's  Aid  Society  as  a  Party  to  a  Domestic  Proceeding 

In  W.  v.  W.  and  Family  and  Children's  Services  of  London  and  Middlesex, 108  a  six  year  old 
child  had  been  living  with  her  father  and  was  withheld  by  her  mother  who  alleged 
sexual  impropriety  against  the  father  in  respect  of  the  child.  The  evidence  which  the 
mother  relied  upon  arose  during  "play  therapy"  in  which  the  mother  and  her  friend, 
both  untrained,  had  engaged  the  child.  The  father  applied  for  interim  custody.  The 
Society  was  involved  and  the  Court  was  informed  that  its  position  was  that,  pending 
investigation,  it  would  immediately  apprehend  the  child  if  an  order  for  interim  custody 
to  the  father  was  made.  On  that  basis,  Vogelsang  J.  took  the  "rather  unusual  step"  of 
exercising  his  discretion  under  rule  10  [now  rule  11]  of  the  Ontario  Court  (Provincial 
Division)  Family  Rules  to  add  the  Society  as  a  party  respondent  in  the  action. 

In  L.  v.  L.,109  sexual  impropriety  was  also  alleged  against  the  father.  The  Society 
investigated  and  wrote  to  the  child's  school  indicating  that  the  father  should  not  have 
unsupervised  contact  with  the  child.  No  court  proceeding  was  initiated.  In  the  context 
of  a  C.L.R.A.  action,  wherein  the  father  sought  access,  the  father  requested  that  the 
Society  be  joined  under  Rule  5.03  and  under  s.63(3)(d)  [now  s.62(3)(d)]  of  the  C.L.R.A. 
Father  contended  that  although  the  Society  was  involved,  it  was  not  accountable  to  any 
Court  and  that  if  the  Society  was  not  bound  by  the  C.L.R.A.  proceedings,  it  would 
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proceed  under  the  C.F.S.A.  In  dismissing  the  motion,  Gautreau  J.  acknowledged  that 
while  it  might  be  practical  to  join  the  Society,  the  Society  must  have  the  freedom  to 
exercise  their  discretion  under  the  C.F.S.A.  as  they  see  fit.  The  Court,  however,  stated 
that  although  joinder  of  the  Society  should  generally  not  be  done,  the  decision  should 
not  be  interpreted  as  indicating  that  it  should  never  be  done. 

(ii)  Pre-Trial  Examinations  in  Protection  Proceedings 

Child  protection  proceedings  are  heard  in  the  Ontario  Court  (Provincial  Division)  and 
the  Unified  Family  Court  in  Hamilton-Wentworth.  Rule  23  of  the  Ontario  Court 
(Provincial  Division)  Family  Matters  Rules  can  be  used  to  receive  disclosure.  In  practice, 
disclosure  is  given  and  received  on  a  much  more  informal  basis.  Whereas  in  General 
Division  family  law  proceedings,  discovery  is  a  matter  of  right,  an  order  is  needed  to  get 
disclosure  by  that  method  in  the  Provincial  Division  and  it  is  rarely  sought. 

In  Re  Metro  Toronto  C.C.A.S.  and  G.,110  Judge  Main  held  that  an  application  by  the 
parents  for  the  production  of  a  tape  of  an  interview  between  the  child  and  the  police  and 
Society  should  be  dismissed.  His  Honour  indicated  that  the  parents  had  not 
demonstrated  that  sufficient  particulars  were  already  within  their  knowledge  or 
obtainable  in  another  way  provided  by  Rule  20  [now  Rule  23].  His  Honour  further 
stated  that  a  child  who  is  the  subject  of  a  protection  proceeding,  although  entitled  to 
representation  and  participation,  is  not  a  party  subject  to  being  examined  for  discovery. 


(1984),  47  0 . R .  (2d)  504  (Ont.  P.C.F.D.). 
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In  Manitoba,  the  Queen's  Bench  has  held  that  where  an  Agency  is  a  party  to 
guardianship  proceedings,  it  must  submit  to  examination  for  discovery.  Custody  and 
protection  proceedings  were  to  be  heard  together  and  Manitoba's  protection  legislation 
does  not  permit  examination  for  discovery.  The  Agency  contended  that  any  case  heard 
in  conjunction  with  the  Agency's  case  should  also  have  limited  pre-trial  discoveries. 
This  contention  was  not  accepted  and  the  Agency  was  required,  as  it  were,  to  submit  the 
full  ambit  of  pre-trial  disclosure  in  the  custody  proceeding.111 

(iii)  Private  Hearings/Publication  Ban 

Under  s.45(4)  of  the  C.F.S.A.,  a  hearing  must  be  held  in  the  absence  of  the  public  unless 
otherwise  ordered.  There  are  certain  restrictions  on  media  representation  and 
publication  as  well. 

In  C.A.S.  v.  L.(V.),U2  Mr.  Justice  Van  Duzer  held  that,  in  consolidated  proceedings, 
provisions  concerning  publication  found  in  the  C.F.S.A.  prevail  over  those  found  in  the 
C.L.R.A.  where  there  is  any  conflict. 


North  East  Winnipeg  Family  and  Child  Extended  Social 
Services  v.  H.(M.E.)  (1987),  11  R.F.L.  (3d)  362  (Man. 

Q.B.F.D. ) . 
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VII  CONCLUSION 

There  are  relatively  few  cases  which  provide  insight  as  to  when  it  would  be  appropriate 
to  hear  protection  and  domestic  proceedings  together.  The  courts  seem  inclined  to 
accede  to  a  request  that  proceedings  be  joined,  when  a  request  is  made  on  consent  of  the 
parties.  The  rationale  relates  to  the  practicality  of  applying  the  same  evidence  to  both 
proceedings,  rather  than  compelling  another  judge  to  reach  a  separate  determination 
following  a  second  trial.  The  unspoken  concern  may  be  that  inconsistent  outcomes  on 
essentially  the  same  evidentiary  base  would  cast  the  administration  of  justice  into 
disrepute. 

There  seem  to  be  two  broad  situational  categories  where  the  interplay  between 
protection  and  domestic  proceedings  may  arise.  The  first  category  involves  the  child 
who  has  not  yet  been  found  to  be  in  need  of  protection,  or,  if  so  found,  has  not  been  the 
subject  of  a  "hnal"  disposition.  In  this  situation,  the  allegations  are  fresh,  the  Society  is 
still  investigating  and  determining  its  position  and  the  parents  are  actively  working 
towards  trying  to  establish  a  status  quo  that  is  favourable  to  their  respective  positions. 
The  protection  and  domestic  proceedings  tend  to  proceed  concurrently  (the  domestic 
proceedings  usually  having  been  initiated  first).  In  practice,  the  Society  may  stand  back 
and  await  the  interim  disposition  in  the  domestic  matter.  If  the  outcome  is  believed  to 
provide  the  child  with  adequate  protection,  the  Society  may  be  inclined  to  seek  to 
discontinue  its  protection  proceeding.  This  may  not  be  granted  easily,  if  the  court  is  of 
the  view  that,  once  a  protection  application  has  been  commenced,  a  finding  must  be 
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made.  If  both  actions  continue,  it  is  likely  that  a  request  that  the  matters  be  heard 
together,  or  as  the  judge  directs,  will  be  made.  If  the  domestic  proceeding  is  being  dealt 
with  in  the  Ontario  Court  (General  Division)  under  the  Divorce  Act ,  which  precludes  any 
joinder  or  consecutive  hearing  with  the  C.F.S.A.  matter  in  the  Ontario  Court  (Provincial 
Division),  the  determination  of  custody  and  access  should  be  stayed  under  s.106  of  the 
Courts  of  Justice  Act.n3  If  the  domestic  proceeding  is  in  the  Ontario  Court  (General 
Division)  under  the  C.L.R.A.,  it  could  be  transferred  to  the  Ontario  Court  (Provincial 
Division)  under  s.66  of  that  Act  or  under  s.107  of  the  Courts  of  Justice  Act. 

The  second  category  involves  the  child  who  has  been  the  subject  of  both  a  finding  and 
disposition  under  the  C.F.S.A.  Generally,  the  disposition  has  resulted  in  the  child's 
removal  from  the  birth  parent's  care  and  the  domestic  proceeding  is  initiated  in  an 
attempt  to  have  custody  restored  to  the  parent  or  to  establish  a  right  of  access  between 
the  child  and  a  person  who  has  either  been  denied  access  in  the  C.F.S.A.  proceeding  or 
did  not  make  any  claim  in  that  proceeding  for  continued  contact  with  the  child.  These 
situations  tend  to  be  dealt  with  more  summarily,  with  the  courts  concluding  that  the 
domestic  matter  be  stayed  until  the  protection  matter  is  terminated.  Present  in  this 
second  broad  category,  however,  are  those  cases  where  a  family  member  seeks  access 
to  a  child  who  has  been  made  a  Crown  ward  and  placed  for  adoption.  Although  the 
Ontario  Court  of  Appeal,  in  the  S.(T.)114  case;  held  that  it  was  not  possible  to  continue 
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access  after  adoption,  there  seems  to  be  some  slight  movement,  once  again,  in  the  lower 
courts  towards  determining  the  issue  of  post-adoption  access  by  using  the  "best  interests" 
test. 

Where  a  request  to  join  domestic  and  protection  proceedings  has  been  refused,  the  focus 
seems  to  be  on  parental  rights  and  on  the  distinct  advantage  derived  by  whomever  the 
Society  is  supporting.  Further,  the  emphasis  is  on  the  need  to  maintain  the  services 
offered  to  parents  under  the  C.F.S.A.  and  the  "safety  check"  provided  by  the  status 
review  process.  Rather  than  refusing  the  joinder,  it  seems  that  the  preferable  approach 
is  to  order  that  the  evidence  apply  to  both  proceedings.  If  a  finding  of  "in  need  of 
protection"  is  made,  the  dispositional  provisions  of  the  C.F.S.A.  take  precedence  over 
the  custody  or  access  determination  under  the  C.L.R.A.  The  domestic  proceeding  is 
stayed  or  adjourned  until  the  protection  matter  is  terminated  under  the  C.F.S.A. 
Obviously,  a  child  can  only  be  subject  to  one  order  with  respect  to  custody  at  any  time. 
It  seems  reasonable  that,  so  long  as  there  remain  protection  concerns,  the  focus  must  be 
on  the  protection  proceeding. 

Counsel  who  are  considering  joining  protection  and  domestic  proceedings  should 
carefully  review  the  differences  between  the  matters  and  determine  whether  hearing  all 
the  evidence  together  will  impact  adversely  on  their  client's  interests.  If  the  matters 
proceed  by  way  of  a  single  hearing,  it  seems  likely  that  procedure  (or  practice)  under 
the  C.F.S.A.  will  prevail  where  there  is  any  conflict.  As  a  final  consideration,  counsel 
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considering  a  transfer  of  domestic  matters  to  the  lower  court  should  remember  that  the 
parens  patriae  jurisdiction  of  the  Ontario  Court  (General  Division)  is  not  available  to  the 
Ontario  Court  (Provincial  Division). 

Welcome  initiatives  are  the  proposed  Family  Law  Division  of  the  Ontario  Court  and  the 
proposed  Family  Law  Rules.  The  former  initiative  will  help  ensure  that  two  actions  do 
not  proceed  independently  in  two  levels  of  court,  whereas  the  latter  initiative  will 
provide  uniformity  in  the  rules  governing  all  family  law  proceedings. 
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6.  Review  of  Order:  Under  the  C.F.S.A.,  a  review  of  the  child's  status  is  mandatory 
(except  where  the  child  is  a  Crown  ward  without  access)  once  a  protection  order 
is  in  place  (s.64). 

There  is  no  such  mandatory  review  of  a  child's  placement  under  the 
C.L.R.A.  or  the  Divorce  Act. 


(a)  In  Favour  of  Consolidation 

In  the  case  of  T.H.  and  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  (No.  2), 53 
Judge  Karswick  allowed  the  consent  consolidation  of  the  Child  Welfare  Act  and  C.L.R.A. 
proceedings,  and  stated: 

There  is  no  provision  in  either  the  C.L.R.A.  or  the  C.W.A. 
prohibiting  the  consolidation  of  these  proceedings.  The 
issues  of  custody  and  access  are  basic  to  both  proceedings. 

The  main  parties  are  somewhat  different  in  the  sense  that  the 
Children's  Aid  Society  is  not  a  principle  litigant  in  the 
Children's  Law  Reform  Act  application.  The  principles  that 
apply  in  determining  the  issues  are  somewhat  different  under 
the  two  respective  statutes.  However,  the  evidence  is 
substantially  the  same  in  both  proceedings.  It  is  in  the  best 
interests  of  the  children  that  all  custodial  and  access  issues  be 
determined  at  this  time.  It  would  be  intolerable  to  compel 
the  parties  to  proceed  before  another  judge  under  the 
C.L.R.A.  and  adduce  much  of  the  same  evidence  considering 
the  substantial  number  of  days  that  have  already  been 
assigned  to  this  hearing.54 


unreported,  (Ont.  Prov .  Ct .  Fam.  Div.,  Karswick  J.) 
February  11,  1983. 


54 


Ibid,  at  25. 
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(b)  Not  In  Favour  of  Consolidation 

In  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  v.  Kirsten  L.55,  the  Society  applied 

for  an  order  consolidating  status  review  proceedings  in  respect  of  two  children  with 

custody  proceedings  brought  by  each  child's  foster  parents  under  the  C.L.R.A..  The 

Society  proposed  to  terminate  its  supervision  order  and  withdraw  if  custody  was 

granted  to  the  foster  parents.  The  Society  indicated  that  its  expert  witnesses  would 

testify  against  the  mother  and  would  support  the  foster  parents.  Finally,  the  Society  said 

that  if  the  mother  regained  custody  through  the  C.L.R.A.  proceeding,  the  child  would  be 

apprehended.  The  mother  objected  to  this  procedure,  contending  that  the  foster  parents 

had  a  significant  advantage  since  the  facilities  of  the  Society  had  been  placed  at  their 

disposal.  Judge  Weisman,  emphasizing  the  parents'  rights,  refused  to  allow  the 

consolidation.  His  Honour  set  out  the  four  dispositions  provided  for  by  s.  53(1)  [now 

s.  57(1)]  of  the  C.F.S.A.  and  then  stated  as  follows: 

The  Children's  Aid  Society  is  attempting  to  introduce  a  fifth 
possibility.  After  removing  a  child  from  its  parents  and 
obtaining  a  finding  that  the  child  is  in  need  of  protection,  the 
Society  would  like  to  support  its  foster  parents'  custody 
application,  and,  if  successful,  simply  terminate  it's 
involvement  and  withdraw  the  protection  proceedings. 

Clearly,  this  places  the  parents  in  an  intolerable  position.  In 
the  not  unlikely  event  that  they  lose  the  custody  proceedings, 
they  are  deprived  of  the  benefit  of  the  "special  provisions"  of 
the  Child  and  Family  Services  Act  that  are  designed  to 
protect  their  rights  and  facilitate  the  return  of  their  children. 

For  example,  they  lose  the  procedural  safeguards  contained 
in  s.  2(2)(b),  the  guidance,  counselling  and  other  services 


55 


unreported,  (Ont.  Prov .  Ct.  Fam.  Div.,  Weisman  J.)  March 
16,  1989,  affirmed  on  appeal,  (Ont.  Dist.  Ct . )  November 
10,  1989. 
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mandated  by  s.  15(3)(c),  the  periodic  status  reviews  under 
s.60,  and  the  special  restrictions  attendant  upon  Crown 
wardship  under  s.  53(6). 

On  the  other  hand,  should  the  parents  somehow  regain 
custody  of  their  children  from  the  foster  parents  through  the 
Children's  Law  Reform  Act  proceedings,  the  Society  can 
simply  apprehend  the  children  and  return  them  to  the  same 
foster  parents. 

This  scenario  cries  out  "unfair".  It  establishes  a  separate 
stream,  a  parallel  course  of  action  to  that  sanctioned  by  the 
Child  and  Family  Services  Act.  It  is  an  alternate  child 
protection  system  that  short  circuits  the  established 
procedures  and  deprives  parents  of  their  rights.  It  is  a 
misuse  of  powers  of  the  State.56 


His  Honour  then  stayed  the  custody  action  under  the  C.L.R.A.  for  so  long  as  the  children 
were  in  need  of  protection  within  the  meaning  of  the  C.F.S.A. 


(c)  One  Trial  Following  the  Other  Preferable? 

The  case  of  Re  C.A.S.  of  Belleville,  Hostings  and  Trenton  and  H  ^7is  illustrative  as  to  what 
lengths  the  Court  might  go  to  keep  the  Society  involved  in  a  complex,  acrimonious 
situation.  The  matter  commenced  as  an  interim  placement  hearing  under  the  Child 
Welfare  Act.  The  child's  mother  had  previously  been  granted  a  custody  order  under  the 
C.L.R.A..  The  Society's  involvement  had  been  initiated  as  a  result  of  sexual  abuse 
allegations  against  the  mother's  new  partner.  Due  to  these  allegations,  the  child's  father 


Ibid,  at  10. 

unreported,  (Ont.  Prov.  Ct.  Fam.  Div.,  Kirkland,  J.) 
August  10,  1984. 
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also  filed  a  variation  application  under  the  C.L.R.A..  Judge  Kirkland  commented  on  a 

procedural  problem  encountered  when  the  actions  were  consolidated: 

The  first  procedural  issue  resulted  from  the  consolidation 
order.  At  the  time  it  seemed  logical  to  consolidate  the  two 
actions  to  avoid  needless  repetition  of  evidence.  As  various 
witnesses  were  called,  however,  it  became  apparent  that  the 
effect  of  the  consolidation  order  interrupted  the  normal 
procedural  sequence.  A  witness  for  the  Children's  Aid 
Society  was  examined  by  counsel  for  the  Society,  cross- 
examined  by  the  other  three  lawyers,  then  re-examined  by 
the  Society  lawyer.  At  the  outset,  it  was  determined  that  Ms. 

Ralph,  counsel  for  Doug  would  cross-examine  first,  followed 
by  Mr.  Miller  for  Claudia,  then  Mr.  Procter  for  the  child. 

Upon  the  completion  of  the  cross-examinations,  Ms.  Ralph 
sought  to  re-examine  the  witness.  The  request  was  based 
upon  the  premise  that  she  regarded  the  witness  as  one  she 
would  call  in  the  inter-spousal  action,  thereby  giving  her  the 
right  to  examine,  then  re-examine  after  Mr.  Miller  had  cross- 
examined.  To  permit  this  would  result  in  one  party  cross- 
examining  and  then  re-examining  after  the  cross-examination 
by  the  other  spouse. 

Accordingly,  I  made  an  Order  that  the  witness  was  to  be 
examined  once,  cross-examined  by  the  other  parties,  then  re¬ 
examined  by  the  original  lawyer  only.  Any  lawyer  could 
recall  a  witness  as  his  own  to  deal  with  matters  not 
previously  dealt  with. 

In  hindsight  it  is  clear  that  one  trial  following  the  other  is 
preferable  to  the  consolidation  of  two  actions  of  this 
character.58 


As  the  interim  placement  hearing  began  to  extend  over  several  days.  Judge  Kirkland 
"made  the  arbitrary  ruling  ...  that  the  Court  was  dealing  with  a  final  hearing,  not  an 
interim  one,  and  that  the  evidence  received  to  that  point  would  be  regarded  as  evidence 


58 


Ibid,  at  4-5. 
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in  the  trial."59  Towards  the  end  of  the  trial,  the  child's  mother  indicated  that  she  no 

longer  sought  custody  and  was  content  that  the  child  remain  with  her  father  (where  the 

child  had  been  placed  on  an  interim  basis  subject  to  supervision).  At  this  juncture,  the 

Court  was  asked  to  allow  only  the  C.L.R.A.  application  to  proceed  as  the  mother 

contended  that  the  Child  Welfare  Act  application  was  no  longer  in  issue.  In  rejecting  the 

mother's  request.  Judge  Kirkland  stated: 

In  my  view,  once  a  protection  application  is  commenced 
under  the  Child  Welfare  Act,  the  Court  is  set  upon  a  course 
that  must  lead  to  a  finding  under  the  statute.  Only  where  a 
Society  can  justify  a  withdrawal  of  its  application  will  this 
conclusion  be  pre-empted.  In  this  case,  the  Society  was  not 
withdrawing  and,  in  fact,  continued  to  seek  an  order  that 
Rachel  was  a  child  in  need  of  protection  on  the  date  of 
apprehension.  The  fact  that  all  parties  agreed  that  Rachel 
remain  resident  with  her  father  did  not  preclude  my 
determining  the  protection  issue  and  making  whatever  order 
seemed  appropriate  under  the  statute.60 


Ultimately,  the  Court  held  that  the  evidence  did  not  establish  sexual  abuse,  but  that  the 
child's  welfare  was  threatened  by  the  acrimony  between  her  parents  and  she  was, 
therefore,  a  child  in  need  of  protection  under  s.l9(l)(b)(x)  and  (xi)  of  the  Child  Welfare 
Act  (emotional  rejection;  parental  conduct  endangering  life/health/ morals).  Custody  of 
the  child,  subject  to  supervision,  was  granted  to  the  father,  with  access  to  the  mother. 


Ibid,  at  5. 


60 


Ibid,  at  6. 
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IV  THE  INTERPLAY  BETWEEN  PROVINCIAL  LEGISLATION 

It  is  logical  to  start  any  review  of  the  case  law  in  this  area  with  Fortowsky  u.  Roman 

Catholic  Children's  Aid  Society  for  County  of  Essex,6'  since  this  is  the  case  most  often 

considered  by  Courts  grappling  with  this  problem.  In  this  case,  a  child  was  made  a 

permanent  ward  of  the  Society  and  was  in  a  foster  placement  when  his  mother  applied 

for  custody  to  a  Surrogate  Court  judge  under  the  Infants  Act.  The  Society  objected  to  the 

jurisdiction  of  the  Surrogate  Court  on  the  ground  that  once  a  wardship  order  had  been 

made,  any  proceeding  by  the  mother  for  a  restoration  of  custody  to  her  must  be  to  the 

Supreme  Court  under  the  Child  Welfare  Act.62  The  Surrogate  Court  judge  held  that  he 

had  jurisdiction  to  deal  with  the  mother's  application  under  the  Infant  Act  and  granted 

custody  to  her.  The  Society  appealed.  In  allowing  the  appeal,  Aylesworth  J.A.  stated: 

...  Part  II  of  the  Child  Welfare  Act  ...  express  overwhelmingly 
the  intention  of  the  Legislature  to  deal  specifically  by  special 
provision  with  all  matters  relevant  to  the  protection,  care  and 
custody  of  neglected  children;  the  Legislature  by  these 
enactments  has,  as  it  were,  segregated  all  such  questions  with 


[1960]  O.W.N.  235,  23  D.L.R.  (2d)  569  (C.A.). 

Under  the  Child  Welfare  Act  in  force  at  that  time  [the 
Child  Welfare  Act ,  1954  (Ont.)  c.8  as  amended]  the 
Juvenile  and  Family  Court  had  jurisdiction  to  find  the 
child  to  be  a  neglected  child  and  to  make  the  wardship 
order.  An  appeal  could  be  taken  with  leave  of  a  Supreme 
Court  judge.  There  was  a  further  provision  whereby  the 
parent  could  apply  after  the  wardship  order  to  a  Supreme 
Court  judge  for  an  order  for  production  of  the  child.  If 
the  Supreme  Court  judge  was  of  the  opinion  that  the 
parent  had  neglected  or  deserted  the  child,  he  could 
decline  to  make  the  order.  There  was  further  provision 
for  the  parent  of  an  abandoned  or  deserted  child  to 
satisfy  the  Supreme  Court  judge  that  "having  regard  to 
the  welfare  of  the  child,  he  is  a  fit  person  to  have  the 
custody  of  the  child" .  These  provisions  were  in  Part  II 
of  that  Act. 
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respect  to  this  specific  class  of  infants  to  be  dealt  with  by 
special  provision  only  and  not  to  be  dealt  with  at  large  under 
the  provisions  of  the  Infants  Act.  Under  those  provisions  a 
parent  seeking  to  regain  custody  of  a  neglected  child  must 
bring  an  application  for  the  purpose,  before  a  Judge  of  the 
Supreme  Court  ...  a  Judge  of  the  Supreme  Court  or  a  Judge 
of  the  Surrogate  Court  are  given  general  jurisdiction  over 
questions  of  custody  by  the  provisions  of  the  Infants  Act.  The 
provisions  of  Part  II  of  the  Child  Welfare  Act  simply  carve  out 
of  that  general  jurisdiction  the  powers  which  a  Judge  of  the 
Surrogate  Court  otherwise  would  have  and  sets  up 
provisions  for  the  guidance  of  a  Judge  of  the  Supreme  Court 
when  application  is  made  to  him  by  a  parent  with  respect  to 
a  neglected  child.63 


With  this  background,  we  must  examine  different  situations  that  have  arisen  over  the 
years  and  examine  how  the  Courts  have  attempted  to  resolve  them. 

(i)  Child  Protection  Proceeding  Pending:  Can  a  Custody  or  Access  Order  be  Made 

Under  Provincial  Family  Law? 

In  Re  Y.  Infants  (No.  3J,64  the  parties  (which,  in  addition  to  the  Society  and  parents, 
included  a  grandmother  and  uncle  of  the  children)  and  children's  counsel  filed  their 
consent  to  have  the  F.L.R.A.  and  C.W.A.  proceedings  heard  together.  They  further 
agreed  to  have  custody  granted  to  the  grandmother  and  uncle  under  the  F.L.R.A.,  to 
amend  the  interim  C.W.A.  order  to  coincide  with  the  custody  arrangement  and  to 
adjourn  the  protection  proceeding  for  several  months.  At  an  earlier  date,  there  was  a 
finding  that  the  children  were  in  need  of  protection.  His  Honour  Judge  Felstiner  invited 

Supra ,  n.61  at  572-3. 

unreported,  (Ont.  Prov.  Ct.  Fam .  Div.,  Felstiner  J.), 
December  18,  1981. 
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evidence  to  satisfy  him  that  it  would  be  in  the  children's  best  interests  to  live  with  their 

grandmother  and  uncle  for  the  time  being,  stating: 

Where  the  child  is  found  to  be  in  need  of  protection  the 
Court  must  make  an  order  for  the  protection  of  the  child  that 
"...  the  Court  considers  to  be  in  the  best  interests  of  the  child 
..."  s.30(l)  [concordance:  s.57(l)  C.F.S.A.].  On  a  status  review 
application  the  judge  must  "further  inquire  and  determine 
whether  the  circumstances  justify  ..."  any  other  order.  S.32(l) 
[concordance:  criteria  which  the  court  shall  consider  set  out 
in  s.65(3)  C.F.S.A.].  I  do  not  believe  that  a  judge  can  properly 
make  an  order  under  the  Child  Welfare  Act  until  the  evidence 
produced  satisfies  him  that  the  terms  of  a  consent  agreement 
are  "in  the  best  interests  of  the  child".  This  requires  the  judge 
to  reach  an  independent  decision  on  the  merits  of  each 
case.65 


After  hearing  testimony  and  being  satisfied  that  the  interim  placement  was  in  the 

children's  best  interests.  Judge  Felstiner  questioned  whether  he  could  grant  such  a  long 

adjournment  in  the  C.W.A.  matter  when  an  F.L.R.A.  order  was  made.  His  Honour 

disagreed  with  the  submissions  of  all  counsel  that  this  could  be  done: 

...  it  is  clear  that  counsel  cannot  clothe  a  Court  with 
jurisdiction  it  does  not  otherwise  have  ... 

The  Child  Welfare  Act  intends  as  often  as  possible  that 
adjournments  shall  be  for  less  than  thirty  days:  see  s.28(13). 

The  Act  does  not  intend  that  the  status  of  children  under  the 
Act  should  be  left  undecided  for  seven  months  ...  I  will  not 
grant  a  seven  month  adjournment.66 


Ibid,  at  4 .  The  current  practice  in  many  Courts  is  to 
file  an  Agreed  Statement  of  Facts  into  evidence. 


66 


Ibid,  at  5. 
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Judge  Felstiner  then  held  that  the  Provincial  Court  did  not  have  jurisdiction  to  make  a 
custody  order  under  the  F.L.R.A.  while  there  were  still  orders  being  made  under  the 
C.W.A.: 


I  do  not  believe  that  such  jurisdiction  exists,  though  to  save 
time  and  money  the  Court  may  entertain  the  two 
proceedings  at  the  same  time  with  the  consent  of  the  parties. 

Having  heard  the  evidence,  if  the  child  welfare  matter 
continues,  an  order  under  the  Family  Law  Reform  Act  cannot 
be  made.  And  conversely,  if  the  child  welfare  case  is 
terminated  an  order  under  the  Family  Law  Reform  Act  can 
issue  if  proper  on  the  facts. [emphasis  added]67 

In  Re  T.H.  et  al  and  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto  (No.2)bS,  third 

parties,  (in  whose  care  the  children  had  been  placed  following  an  interim  custody  order 

made  in  the  protection  proceedings),  applied  for  custody  under  both  the  C.W.A.  and  the 

C.L.R.A.  All  parties  consented  to  the  matters  being  heard  at  the  same  time.  Judge 

Karswick  made  a  supervisory  order  pursuant  to  the  C.W.A.  placing  the  children  with  the 

third  parties  for  12  months.  His  Honour  also  ordered  that  these  persons  have  custody 

of  the  children  pursuant  to  their  C.L.R.A.  application.  His  Honour  anticipated  that  if  the 

children  received  the  type  of  care  from  these  people  as  they  had  in  the  past,  the  Society 

would  terminate  its  involvement.  In  the  meanwhile,  however.  Judge  Karswick 

suspended  the  legal  effect  of  the  C.L.R.A.  order  for  so  long  as  there  was  an  outstanding 

C.W.A.  order.69 


Ibid,  at  6. 

Supra ,  note  27 . 

See  also  Judge  Weisman's  decision  in  the  Kirsten  L.  case, 
note  55,  above,  where  His  Honour  declined  to  make  any 
order  and  stayed  the  C.L.R.A.  application  so  long  as  the 
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In  L.B.  and  K.B.  v.  MacDonald  and  the  Children's  Aid  Society  of  Belleville,70  grandparents 
of  a  Crown  ward  applied  for  a  review  of  the  Crown  wardship  and  for  access  under  the 
C.W.A.  or,  in  the  alternative,  custody  or  access  under  the  C.L.R.A.  At  the  outset.  Judge 
Kirkland  dismissed  the  C.L.R.A.  application  on  the  Fortoivsky  reasoning  that  the  general 
provisions  of  that  statute  have  to  yield  to  specific  provisions  of  the  C.W.A.  His  Honour 
then  found  that  the  grandparents  lacked  status  to  apply  for  custody  or  access  under  the 
latter  Act.  However,  he  urged  the  Society  to  consider  their  plan  on  a  voluntary  basis. 


In  C.A.S.  of  Hamilton-Wentzvorth  v.  B.F.71,  Justice  Steinberg  considered  whether  persons 
who  would  not  otherwise  have  status  under  the  C.W.A.  to  apply  for  access  to  a  child, 
can  circumvent  that  restriction  by  using  the  status  they  had  under  the  F.L.R.A.,  and 
stated: 


In  my  view  the  legislature  in  enacting  s.35  of  the  Child 
Welfare  Act  and  obviously  having  gone  to  some  lengths  to 
limit  the  number  of  persons  who  could  apply  for  access, 
could  not  have  intended  to  give  to  those  excluded  thereunder 
the  right  to  circumvent  those  provisions  through  recourse  to 
the  custody  and  access  provisions  of  the  Family  Law  Reform 


children  were  in  need  of  protection  under  the  C.F.S.A.  ; 
also,  Re  S.M.S.;  C.S.  v.  Superintendent  of  Family  and 
Child  Service  and  M.S.  (1986),  50  R.F.L.  (2d)  222 
(B.C.S.C.)  (once  child  found  in  need  of  protection  and 
disposition  made  for  temporary  care,  Family  Relations  Act 
matter  should  be  adjourned  until  temporary  care  order 
expires . ) 

unreported,  (Ont.  Prov.  Ct .  Fam .  Div.,  Kirkland  J.), 
January  22,  1985  (summarized  at  [1985]  W.D.F.L.  435). 


71 


(1981),  25  R.F.L.  (2d)  455  (Ont.  U.F.C.). 
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Act.72 

(ii)  Application  for  Access  Brought  Following  Child's  Placement  for  Adoption 

One  of  the  early  cases  to  deal  with  this  issue  was  Re  Cox  and  C.A.S.  of  Metropolitan 

Toronto 73  where  a  child's  aunt  sought  access  to  him  under  s.29  C.W.A.  and  s.35(l) 

F.L.R.A.  The  child  had  been  made  a  Crown  ward  and,  at  the  time  the  access  application 

was  brought,  the  foster  parents  had  given  notice  of  their  intention  to  adopt.  Judge 

Weisman,  referring  to  Re  Fortowsky 74  and  Re  Caron,7"'  held  that  there  was  clearly  no 

jurisdiction  to  consider  the  F.L.R.A.  application.  With  respect  to  the  C.W.A.  application. 

His  Honour  noted  that  the  Legislature's  intention  was  to  secure  the  position  of  adopting 

parents  once  they  have  accepted  a  child  into  their  home  for  the  purpose  of  adoption: 

In  my  view  it  would  run  contrary  to  that  legislative  intent  to 
impair  the  adopting  parents'  security  by  granting  the  child's 
relatives  access  to  him.76 

In  Cromwell  et  al  v.  C.A.S.  of  the  County  of  Kent77,  the  grandparents  applied  under  s.35 
of  the  F.L.R.A.  to  discharge  an  order  terminating  their  access.  Their  grandchildren  had 
been  made  Crown  wards  with  access  granted  to  the  grandparents  until  a  notice  of  intent 
to  adopt  was  filed,  at  which  time  the  matter  was  to  be  returned  to  the  Court  for  further 
consideration.  When  such  notice  was  filed,  the  Society  obtained  an  order  terminating 

73  Ibid,  at  460. 

73  (1979),  23  O.R.  (2d)  351  (Ont.  P.C.F.D.). 

74  Supra,  note  61. 

Infra,  note  92. 

76  (1979),  23  O.R.  (2d)  351  (Ont.  P.C.F.D.)  at  353. 

77  (1979),  1  F.L.R.A.C.  430  (Ont.  Co.  Ct . ) . 
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access.  The  grandparents  did  not  appeal  that  order,  electing  to  pursue  access  under  the 
F.L.R.A.  The  issue  was  whether  the  County  Court  (which,  with  the  Supreme  Court,  had 
jurisdiction  over  the  adoption  application  under  Part  IV  of  the  C.W.A.)  had  jurisdiction 
to  entertain  the  F.L.R.A.  application,  rather  than  only  a  Provincial  Court  judge  under  the 
child  protection  provisions  of  the  C.W.A.  Judge  Clement  disagreed  with  Judge 
Weisman's  analysis  in  Re  Cox  and  held  that  once  the  adoption  order  had  been  applied 
for  in  the  County  Court,  that  Court  had  jurisdiction  to  hear  the  F.L.R.A.  application.  In 
obiter.  Judge  Clements  further  expressed  his  view  that  an  order  for  adoption  need  not 
preclude  the  right  of  access. 

The  issue  made  its  way  to  the  Court  of  Appeal  in  the  case  of  C.G.W.  v.  M.J.  et  nl .7S  The 

lower  Court  had  denied  the  natural  mother  a  hearing  with  respect  to  her  request  for 

access  to  her  child  pursuant  to  the  F.L.R.A.,  following  the  child's  adoption.  On  appeal, 

MacKinnon  A.C.J.O.,  with  Zuber  J.A.  concurring,  held  that  whatever  conflict  exists 

between  the  F.L.R.A.  and  the  C.W.A.  must  be  resolved  in  favour  of  the  specific  terms  of 

the  adoption  sections  of  the  C.W.A.  In  dismissing  the  appeal,  a  distinction  was  made 

between  a  relationship  which  had  developed  before  the  adoption  order  and  the 

possibility  of  a  relationship  developing  after  the  order  was  made: 

If,  as  sometimes  happens,  the  natural  parent  establishes  a 
relationship  with  the  child  after  the  adoption  order  is  made 
then  such  parent  is  "any  person"  and  might  apply  for  custody 
or  access  to  the  child  under  s.35(l)  of  the  Family  Law  Reform 
Act,  1978.  That  application  would  be  determined  in  the 
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child's  best  interests  based  in  part  on  the  extent  and  nature 
of  the  established  relationship.  One  can  think  of  cases,  by 
way  of  example  only,  where  the  natural  mother  is  a  girl  of  16 
or  17  and  the  child  is  adopted  by  the  mother's  parents,  the 
grandparents  of  the  child.  As  the  child  grows,  he  or  she 
knows  the  natural  mother  as  "aunt"  or  sister  but  a  close  and 
warm  relationship  may  be  established.  Under  certain 
circumstances  such  a  relationship  might  well  give  rise  to  an 
application  for  access  or  custody  as  the  adoptive  parents  age 
or  an  unhappy  relationship  develops  between  the  child  and 
its  adoptive  parents. 

In  the  instant  case  at  the  time  of  the  application  for  access 
there  was  no  relationship  in  law  and  there  had  been  no 
relationship  in  fact  established  after  the  making  of  the 
adoption  order.  The  adoption  order  was  a  declaration  that 
it  was  in  the  best  interests  of  the  child  that  a  new  family  be 
established  and  old  relationships  completely  severed.  In  the 
instant  case  there  are  no  grounds  for  interfering  with  that 
new  relationship  by  directing  a  hearing  on  the  merits  of  the 
appellant's  application  for  access,  there  being  on  the  facts  and 
the  law  no  "merits"  to  be  heard  and  thus  the  appellant  fails 
at  the  threshold  of  her  application.1' 

In  his  dissent,  Jessup  J.A.  noted  that  the  C.W.A.  contained  no  provisions  for  access  after 
adoption  and  this  was  not,  therefore,  a  case  of  the  general  yielding  to  the  specific.  His 
Lordship  also  failed  to  see  how  a  parent  who  developed  a  relationship  with  the  child 
before  adoption  would  be  unable  to  apply  for  post-adoption  access,  whereas  a  parent 
who  developed  a  relationship  with  the  child  after  adoption  could  apply.  Justice  Jessup 
would  have  allowed  the  mother's  access  application  to  be  heard  on  its  merits. 


In  H.(H.L.)  u.  C.C.A.S.,  Metro.  Toronto 80  the  children  were  Crown  wards  placed  in  a 
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prospective  adoptive  home  when  a  step-aunt  and  uncle  (who  had  been  rejected  as 
prospective  adoptive  parents)  applied  for  access  under  s.21  C.L.R.A.  Smith,  J.  observed 
that  no  review  hearing  of  the  rejection  had  been  applied  for  under  s.136(3)  C.F.S.A.  [now 
s.142  (3)]  and  then  stated: 

Once  the  child  is  placed  for  adoption,  it  appears  that  to 
countenance  an  application  brought  by  "any  interested  party" 
under  s.21  of  the  Children's  Law  Reform  Act  would  serve 
effectively  to  defeat  the  security,  finality  and  privacy  of  the 
adoption  legislation  under  the  Child  and  Family  Services 
Act.81 

The  final  word  on  the  general  issue  of  post-adoption  access  is  found  in  C.C.A.S.,  Metro. 
Toronto  v.  S.(T.f2.  The  parents  appealed  from  a  District  Court  order  which  had 
substituted  an  order  of  Crown  wardship  with  no  access  instead  of  the  Provincial  Court 
decision  of  Crown  wardship  with  access  to  the  biological  parents  after  adoption.  The 
Ontario  Court  of  Appeal  unanimously  dismissed  the  mother's  appeal,  noting  that  the 
choice  is  between  continued  Crown  wardship  with  access  or  adoption  with  no  access  for 
birth  parents.  Tarnopolsky,  J.A.  noted  that  although  secrecy  is  an  important 
consideration,  the  primary  purpose  recognized  by  the  Court  in  the  earlier  C.G.W.  case83 
is  family  stability.  It  was  the  Court's  view  that  it  was  not  possible  to  combine  adoption 
with  continued  access  by  birth  parents. 


Ibid,  at  428. 

(1989),  20  R.F.L.  (3d)  337,  69  O.R.  (2d)  189,  60  D.L.R. 
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(iii)  The  Effect  of  Private  Agreements  on  Post-Adoption  Access 

In  A.L.  v.  B.A.M.84,  the  birth  mother  consented  to  the  adoption  of  her  children  by  her 
sister  and  brother-in-law.  The  birth  mother  continued  visits  with  the  children  for  about 
three  years,  until  the  visits  were  terminated  by  the  adoptive  parents.  The  Provincial 
Court  dismissed  her  application  for  access  under  s.21  of  the  C.L.R.A.,  without  a  hearing 
on  the  basis  that  it  had  no  jurisdiction  to  entertain  the  matter.  In  dismissing  the 
mother's  appeal,  Stach  J.  seems  nevertheless  to  have  opened  a  crack  in  the  door  closed 
by  the  Court  of  Appeal  in  the  S.(T.)  case.85  He  notes  that  where  a  "new"  relationship 
has  developed  in  the  post-adoption  period,  a  Court  might  order  access  if  it  is  in  the  best 
interests  of  the  child  to  do  so.  Having  failed  to  find  any  new  relationship  in  this 
particular  case,  Mr.  Justice  Stach  essentially  held  that  the  mother  did  not  raise  any  triable 
issue  and,  therefore,  failed  to  meet  the  "threshhold"  required  to  entertain  her  application 
for  access. 

In  F.(G.L.)  v.  M.(E.B.),8b  Kozak  J.  held  that,  despite  the  birth  father's  agreement  with  the 
adoptive  parents  (who  were  the  child's  maternal  grandparents)  that  he  have  access  to 
the  child,  his  application  for  access  following  the  adoptive  parents'  termination  of  the 
visits  was  dismissed.  The  reasons,  however,  focus  on  the  father's  inconsistent  visits, 
lengthy  periods  of  lack  of  contact  and  the  child's  apparent  upset  at  his  birth  father's 
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attempts  to  re-introduce  himself  into  the  child's  life.  Any  agreement  must  be  subject  to 
the  best  interests  of  the  child. 

In  H.(J.)  v.  G.(B.),S7  the  adoptive  parents  had  undertaken  to  allow  a  child's  birth  mother 
and  grandparents  continued  access.  When  they  reneged  on  that  agreement,  the  mother 
and  grandparents  applied  for  access  under  s.21  C.L.R.A.  Judge  Nevins  held  that  he  had 
jurisdiction  to  hear  the  application.  Although  s.160(1)  of  the  C.F.S.A.  indicated  that  there 
should  be  no  access  granted  to  members  of  the  birth  family  following  adoption,  where 
the  situation  did  not  involve  secrecy  the  issue  could  be  heard  on  its  merits. 

(iv)  Step-Parent  v.  Society  Adoptions 

In  Silk  v.  Silk,ss  the  child's  mother  and  her  new  husband  applied  under  Manitoba's 
Child  Welfare  Act  for  an  adoption  order.  The  child's  birth  father  did  not  oppose  the 
adoption,  but  sought  access.  The  father  had  not  seen  the  child  for  several  years,  owing 
to  the  mother's  hostility.  An  assessment  report  recommended  that  the  father  have 
access.  In  granting  access  (to  take  place  on  a  slow  and  gradual  basis),  Mullally  J.  stated 
that  (1)  the  Court  must  consider  granting  access  to  this  natural  parent  unless  it  can  be 
demonstrated  that  it  would  not  be  in  the  child's  best  interests  to  do  so  and  (2)  generally 
speaking,  if  not  always,  it  is  good  for  a  child  to  know  his  or  her  origins  and  most 
children  will  at  some  stage  in  life  seek  out  their  origins. 


[1993]  38  A.C.W.S.  (3d)  1189  (Ont.  Ct.  Prov .  Div. ) . 
(1985),  46  R.F.L.  (2d)  290  (Man  Q.B.). 
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In  his  annotation,  James  McLeod  notes  that  courts  in  Ontario  have  not  drawn  any 
distinction  between  stepparent  and  Society  adoptions  in  dealing  with  the  issue  of  post¬ 
adoption  access.  He  points  out  that  the  traditional  cessation  of  access  following  adoption 
may  be  logical  when  parental  failing  has  given  rise  to  the  child's  status  as  a  Crown 
ward,  but  becomes  more  questionable  when  a  stepparent  wishes  to  formalize  the  child's 
secure  placement  in  the  new  family  and  there  has  been  no  finding  of  parental  failing  on 
the  part  of  the  other  birth  parent.  There  is  certainly  merit  to  this  distinction  although 
the  bottom-line  question  still  remains:  "Is  access  to  X  following  adoption  by  Y  in  this 
child's  best  interests?"  For  example,  in  the  Silk  case,  there  was  evidence  of  the  mother's 
and  stepfather's  continued  opposition  to  any  contact  between  the  birth  father  and  the 
child.  Certainly,  this  is  a  factor  which  the  Court  would  consider  whether  or  not  it  was 
dealing  with  stepparent  or  third  party  adoptions. 


V  THE  INTERPLAY  BETWEEN  THE  DIVORCE  ACT  AND  PROVINCIAL  LEGISLATION 

Peter  Hogg  explains  the  concept  of  paramountcy  as  follows: 

The  doctrine  of  paramountcy  applies  where  there  is  a  federal 
law  and  a  provincial  law  which  are  (1)  each  valid,  and  (2) 
inconsistent ....  [T]he  issue  does  not  arise  unless  each  law  has 
first  been  held  to  be  valid  as  an  independent  enactment  ... 
does  the  "matter"  (or  pith  and  substance)  of  the  law  come 
within  the  "class  of  subject"  (or  head  of  power)  allocated  to 
the  enacting  Parliament  or  Legislature?  If  one  law  fails  this 
test,  then  the  problem  is  resolved  without  recourse  to  the 
doctrine  of  paramountcy.  It  is  only  if  each  law 
independently  passes  the  test  of  validity  that  it  is  necessary 
to  determine  whether  the  laws  are  inconsistent/4 
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The  issue  is  whether  any  custody  or  access  order  made  under  the  Divorce  Act  supersedes 
an  order  made  under  provincial  legislation  with  respect  to  the  same  child. 

In  Children's  Aid  Society  of  Ottawa-Carleton  v.  D.f.L.  and  L.f.T.L.,90  the  Society  sought 

Crown  wardship  of  a  child,  which  was  granted.  Judge  Walmsley  noted  that  there  was 

an  interim  custody  order  obtained  in  a  divorce  action  granting  custody  to  the  child's 

father.  His  Honour  states  simply: 

That  custody  order  prescribes  private  rights  as  between  these 
parents.  It  has  no  standing  in  face  of  the  Crown  wardship 
order.91 

In  Re  Catholic  Children's  Aid  Society  of  Metropolitan  Toronto,92  the  child  was  placed  with 
grandparents  subject  to  supervision  by  the  Society.  The  proceedings  under  the  Child 
Welfare  Act  were  adjourned  sine  die,  not  terminated.  The  matter  was  returned  to  Court 
from  time  to  time  and  different  care  and  custody  orders  made,  the  last  one  placing  the 
child  with  an  aunt  and  uncle  and  adjourning  the  matter  sine  die.  The  mother  petitioned 
for  divorce  and  claimed  custody  of  the  child.  The  proceedings  were  undefended.  The 
presiding  judge  granted  the  petition  and  custody.  There  was  nothing  to  indicate  that  the 
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judge  was  aware  of  the  child's  history.  When  the  protection  proceeding  was  returned 
following  the  making  of  the  custody  order  in  the  divorce  action,  the  judge  ruled  that  the 
Supreme  Court  order  ousted  the  jurisdiction  of  the  Provincial  Court.  The  Society 
brought  mandamus  proceedings  to  compel  the  Provincial  Court  Judge  to  exercise  her 
jurisdiction.  Keith  J.  applied  the  Re  Fortowsky 93  case,  granted  an  order  of  mandamus 
and  then  said: 

While  I  have  quoted  the  lengthy  history  of  the  infant  in  this 
case  with  reference  to  orders  made  in  the  Provincial  Court, 

I  do  not  intend  thereby  to  have  it  inferred  that  the 
jurisdiction  of  the  Provincial  Court  stems,  in  any  way,  from 
the  fact  that  this  infant  was  the  subject  of  its  orders  under 
Part  II  of  the  Child  Welfare  Act  prior  to  the  date  of  the 
Judgment  in  the  Supreme  Court.  If  this  or  any  other  child 
who  had  been  the  subject  of  a  Supreme  Court  order  with 
respect  to  custody,  thereafter  became  a  child  in  need  of 
protection,  the  responsibility  for  extending  the  protection 
rests  squarely  on  the  Provincial  Court.  It  is  obvious  that 
Henderson  J.  was  in  no  way  deciding  custody  or  jurisdiction 
as  between  the  mother  and  [the  Society],  but  simply  as 
between  the  mother  and  father  on  the  evidence  before  him  as 
they  ...  are,  in  the  absence  of  any  order,  joint  guardians  of 
their  children  with  equal  rights  as  to  custody.94 


Fisher  Prov.  J.  in  ReJ.D .9S  states  as  follows: 

Once  a  proceeding  in  child  welfare  court  is  commenced,  this 
court  has  jurisdiction  and  the  fact  that  a  custody  order  is 
made  after  the  commencement  of  these  proceedings  (as  did 
happen),  does  not  oust  this  court's  jurisdiction.  The 
jurisdiction  of  the  divorce  court  relates  to  the  marital  status 
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of  the  parents  and  which  one  of  the  two  parents  should  have 
custody.  The  child  welfare  court  is  as  it  implies,  to 
determine  the  child's  welfare,  and  the  court  is  not  confined 
to  just  the  parents  in  deciding  into  whose  care  the  child 
should  be  ...  Once  the  child  welfare  court  assumes 
jurisdiction,  and  begins  hearing  evidence  as  to  whether  a 
child  is  in  need  of  protection,  the  divorce  court  cannot  either 
by  a  prior  adjudication,  or  subsequently,  take  away  that 
jurisdiction  while  hearing  a  proceeding  for  the  dissolution  of 
the  marriage.96 


Further  on  in  his  decision.  His  Honour  concludes: 

In  summary,  the  Provincial  Court  (Family  Division)  has  a 
special  jurisdiction  over  children  in  need  of  protection, 
notwithstanding  a  custody  order,  no  matter  where  or  when 
obtained,  based  on  the  difference  in  subject  matter.  This 
court  has  jurisdiction  the  moment  the  child  is  apprehended 
and  continues  to  exercise  that  jurisdiction  until  its  orders  are 
exhausted.  Any  prior  or  parallel  custody  order  continues  in 
existence  but  cannot  take  effect  until  the  jurisdiction  under 
the  Child  Welfare  Act  [R.S.O.  1970,  c.  64;  now  1978,  (Ont.), 
c.85]  ceases.  Even  if  the  child  is  apprehended  from  one 
parent  and  the  other  parent  has  or  gets  a  custody  order,  this 
court  still  has  jurisdiction  ...  under  the  Act  the  child  is  in 
need  of  protection  not  just  against  one  parent  but  is  generally 
declared  to  be  in  need  of  protection.4 


In  Children's  Aid  Society  of  Halifax  v.  Mcllveen ,9S  the  child  was  in  the  mother's  custody 
pursuant  to  a  Divorce  Act  order.  The  mother  re-married  and  the  child  experienced 
extensive  physical  abuse  by  her  step-brothers  which  eventually  lead  to  her  being  brought 
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into  care  and  to  a  finding  that  she  was  a  child  in  need  of  protection.  The  Court  was 
satisfied  that  the  child  should  live  with  her  father,  but  was  not  prepared  to  grant  him 
outright  custody  (for  reasons  not  clarified  in  the  decision).  The  Court,  therefore,  made 
an  order  for  "friendly  supervision"  (a  period  of  adjournment  for  up  to  one  year,  with 
supervision).  The  mother  refused  to  consent  to  a  variation  of  the  divorce  decree  to  give 
custody  to  the  child's  father.  On  the  issue  of  what  power  the  Court  had  with  respect 
to  the  child  in  the  face  of  a  Supreme  Court  custody  order,  Niedermayer  Fam.  Ct.  J. 
reviewed  much  of  the  case  law  up  to  that  point  in  time  and  noted  that  the  Prince 
Edward  Island  and  New  Brunswick  Courts  take  the  position  that  the  Superior  Courts 
and  federal  legislation  overrule  provincial  laws  on  the  constitutional  doctrine  of 
paramountcy.  Judge  Niedermayer,  however,  disagreed  with  this  view  and  proffered  the 
following  opinion: 

I  am  of  the  opinion  that  the  exclusive  jurisdiction  of 
provincially  constituted  courts  in  child  welfare  matters 
remains  intact  and  it  has  not  been  supplanted  by  the  powers 
given  to  the  federally  constituted  courts  under  the  Divorce 
Act.  When  they  are  involved  in  custody  matters  it  is  only 
corollary  to  the  main  action,  i.e.,  divorce.  It  is  between  the 
parties  only  and  the  State  is  not  brought  into  the  decision¬ 
making  process.  When  it  does  enter,  through  child  welfare 
legislation,  it  is  requesting  the  court  to  focus  its  attention  on 
the  best  interests  and  welfare  of  the  child  and  not  the 
competing  interests  of  the  parents,  although  the  latter  may  be 
a  consideration.4’ 


In  the  result,  the  Court  invited  the  father  to  file  an  application  for  custody  under  that 
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province's  Children's  Services  Act,  1976  (N.S.),  c.8  and  indicated  that  a  custody  order 
would  be  made  which  would  "supersede  the  present  divorce  decree  and  oust  its 
operability."100 

In  G.(L.)  v.  G.(MJ,101the  father  had  been  granted  access  under  the  Divorce  Act ,  which 
the  mother  frustrated  following  her  remarriage.  When  the  children  became  subject  to 
protection  proceedings,  the  father  applied  for  an  access  order  under  the  Child  Welfare  Act. 
The  trial  was  not  expected  to  take  place  for  some  time.  The  father  had  not  had  contact 
with  the  children  over  the  previous  few  years,  as  he  had  been  unable  to  locate  them. 
His  Honour  Judge  Weisman  followed  Re  Caronw 2  in  finding  that  the  Provincial  Court 
had  jurisdiction  to  consider  the  issue  of  access  despite  the  access  order  issued  in  the 
divorce  action.  The  difficulty  that  His  Honour  encountered  was  that  the  Society's 
protection  concerns  were  unrelated  to  the  issue  of  whether  it  is  in  the  children's  best 
interests  that  their  father  have  access  to  them  and  if  the  father  was  allowed  to  question 
the  mother  and  her  new  husband  concerning  the  Society's  protection  concerns  in  the 
hope  of  demonstrating  that  it  was  in  their  best  interests  to  have  access  to  him,  it  would 
be  tantamount  to  litigating  the  child  protection  issue  before  trial.  His  Honour  restricted 
the  evidence  to  the  father's  reasons  for  wanting  access,  the  reasons  of  mother  and  her 
husband  for  resisting  same  and  the  children's  attitude.  Given  the  pressure  which  was 


Ibid .  at  313. 

(1982),  30  R.F.L.  (2d)  103  (Ont.  P.C.F.D.). 
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on  the  children  as  a  result  of  the  protection  proceedings,  the  mother's  opposition  and  the 
lapse  of  time  since  the  children  had  seen  their  father,  the  request  was  denied. 

In  British  Columbia,  the  Courts  have  held  that  the  adoption  by  one  of  the  divorced 
parents  and  his  or  her  new  spouse  of  the  child(ren)  does  not  affect  the  access  rights 
granted  to  the  other  parent  in  a  prior  order  made  under  the  Divorce  Act.103  In  his 
annotation  to  the  North  case.  Professor  McLeod  notes  that  access  rights  are  purely 
personal  rights,  not  dependent  on  any  parental  relationship  (ie.,  such  rights  can  be 
granted  to  and  exercised  by  non-parents).  On  that  analysis,  any  right  which  is  not 
dependent  on  the  parent/ child  relationship  would  continue  until  terminated  by  a  Court 
in  spite  of  an  adoption  order.104  In  this  context,  however,  it  is  important  to  note  the 
Adoption  Act ,  R.S.B.C.  1960,  c.4,  in  force  at  the  time  North  was  decided  did  not  deal  with 
access  rights.  As  Professor  McLeod  notes,  statutory  construction  and  logic  dictates  that 
a  statute  can  have  no  more  effect  than  prescribed  and  as  "[aldoption  changes  only 
parental  rights,  therefore  personal  rights  remain,  in  law  at  least,  valid. "1Cb 

In  f.M.C.  v.  Z.R.C.,106  the  mother  had  custody  pursuant  to  a  divorce  decree.  The 
children  were  subsequently  apprehended  and  protection  proceedings  were  started.  The 

North  v.  North,  [1978]  6  W.W.R.  75,  6  R.F.L.  (2d)  217,  89 

D.L.R.  (3d)  714  (B.C.S.C.). 

1,14  Ibid.  (  1978),  6  R.F.L.  (2d)  217  (B.C.S.C.)  at  218. 

Ibid,  at  219. 

(  1984  ),  41  R.F.L.  (2d)  302  (Man.  Q.B.). 
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father  then  applied  for  a  variation  of  the  divorce  decree  and,  in  the  context  of  that  action, 
sought  interim  custody.  The  mother  sought  an  adjournment  of  the  custody  application. 
The  Master  noted  that,  pursuant  to  the  provision  in  Manitoba's  Child  Welfare  Act  giving 
the  Society  the  responsibility  for  the  care,  maintenance  and  well-being  of  apprehended 
children: 


...  the  child  caring  agency  placed  the  children  as  the  agency 
saw  fit.  Its  authority  was  not  inhibited  by  the  existing 
custody  provision  in  the  decree  nisi  (which  only  determined 
the  issue  of  custody  as  between  the  parents).  The  authority 
of  the  child  caring  agency  while  the  children  are  under 
apprehension  would  similarly  not  be  inhibited  by  any 
subsequent  variation  to  the  decree  nisi.  Any  prior  or 
subsequent  corollary  relief  ordered  by  the  Court  of  Queen's 
Bench  will  continue  in  existence  during  the  period  between 
the  date  of  apprehension  and  the  trial,  but  would  not  take 
effect  until  the  jurisdiction  of  the  agency  and  of  the  child 
protection  court  ceases:  Re  J.D.  (1978),  8  R.F.L.  (2d)  208  (Ont. 
Prov.  Ct.)  Proceeding  with  the  interim  application  at  this  time 
would  not  affect  the  interim  placement  of  the  children,  and 
the  mother  should  not  be  put  to  the  financial  and  emotional 
expense  of  "defending"  her  position  now  if  the  placement  of 
the  children  in  this  interim  period  will  not  be  affected  in  any 
event.107 


1  <>7 
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VI  MISCELLANEOUS  NOTES 

(i)  Adding  the  Children's  Aid  Society  as  a  Party  to  a  Domestic  Proceeding 

In  W.  v.  W.  and  Family  and  Children's  Services  of  London  and  Middlesex,™8  a  six  year  old 
child  had  been  living  with  her  father  and  was  withheld  by  her  mother  who  alleged 
sexual  impropriety  against  the  father  in  respect  of  the  child.  The  evidence  which  the 
mother  relied  upon  arose  during  "play  therapy"  in  which  the  mother  and  her  friend, 
both  untrained,  had  engaged  the  child.  The  father  applied  for  interim  custody.  The 
Society  was  involved  and  the  Court  was  informed  that  its  position  was  that,  pending 
investigation,  it  would  immediately  apprehend  the  child  if  an  order  for  interim  custody 
to  the  father  was  made.  On  that  basis,  Vogelsang  J.  took  the  "rather  unusual  step"  of 
exercising  Ms  discretion  under  rule  10  [now  rule  11]  of  the  Ontario  Court  (Provincial 
Division)  Family  Rules  to  add  the  Society  as  a  party  respondent  in  the  action. 

In  L.  v.  L.™q  sexual  impropriety  was  also  alleged  against  the  father.  The  Society 
investigated  and  wrote  to  the  child's  school  indicating  that  the  father  should  not  have 
unsupervised  contact  with  the  child.  No  court  proceeding  was  initiated.  In  the  context 
of  a  C.L.R.A.  action,  wherein  the  father  sought  access,  the  father  requested  that  the 
Society  be  joined  under  Rule  5.03  and  under  s.63(3)(d)  [now  s.62(3)(d)]  of  the  C.L.R.A. 
Father  contended  that  although  the  Society  was  involved,  it  was  not  accountable  to  any 
Court  and  that  if  the  Society  was  not  bound  by  the  C.L.R.A.  proceedings,  it  would 
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proceed  under  the  C.F.S.A.  In  dismissing  the  motion,  Gautreau  J.  acknowledged  that 
while  it  might  be  practical  to  join  the  Society,  the  Society  must  have  the  freedom  to 
exercise  their  discretion  under  the  C.F.S.A.  as  they  see  fit.  The  Court,  however,  stated 
that  although  joinder  of  the  Society  should  generally  not  be  done,  the  decision  should 
not  be  interpreted  as  indicating  that  it  should  never  be  done. 

(ii)  Pre-Trial  Examinations  in  Protection  Proceedings 

Child  protection  proceedings  are  heard  in  the  Ontario  Court  (Provincial  Division)  and 
the  Unified  Family  Court  in  Hamilton-Wentworth.  Rule  23  of  the  Ontario  Court 
(Provincial  Division)  Family  Matters  Rules  can  be  used  to  receive  disclosure.  In  practice, 
disclosure  is  given  and  received  on  a  much  more  informal  basis.  Whereas  in  General 
Division  family  law  proceedings,  discovery  is  a  matter  of  right,  an  order  is  needed  to  get 
disclosure  by  that  method  in  the  Provincial  Division  and  it  is  rarely  sought. 

In  Re  Metro  Toronto  C.C.A.S.  and  G.,110  Judge  Main  held  that  an  application  by  the 
parents  for  the  production  of  a  tape  of  an  interview  between  the  child  and  the  police  and 
Society  should  be  dismissed.  His  Honour  indicated  that  the  parents  had  not 
demonstrated  that  sufficient  particulars  were  already  within  their  knowledge  or 
obtainable  in  another  way  provided  by  Rule  20  [now  Rule  23].  His  Honour  further 
stated  that  a  child  who  is  the  subject  of  a  protection  proceeding,  although  entitled  to 
representation  and  participation,  is  not  a  party  subject  to  being  examined  for  discovery. 


(1984),  47  O.R.  (2d)  504  (Ont.  P.C.F.D.). 
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In  Manitoba,  the  Queen's  Bench  has  held  that  where  an  Agency  is  a  party  to 
guardianship  proceedings,  it  must  submit  to  examination  for  discovery.  Custody  and 
protection  proceedings  were  to  be  heard  together  and  Manitoba's  protection  legislation 
does  not  permit  examination  for  discovery.  The  Agency  contended  that  any  case  heard 
in  conjunction  with  the  Agency's  case  should  also  have  limited  pre-trial  discoveries. 
This  contention  was  not  accepted  and  the  Agency  was  required,  as  it  were,  to  submit  the 
full  ambit  of  pre-trial  disclosure  in  the  custody  proceeding.111 

(iii)  Private  Hearings/Publication  Ban 

Under  s.45(4)  of  the  C.F.S.A.,  a  hearing  must  be  held  in  the  absence  of  the  public  unless 
otherwise  ordered.  There  are  certain  restrictions  on  media  representation  and 
publication  as  well. 

In  C.A.S.  v.  L.(V.),U 2  Mr.  justice  Van  Duzer  held  that,  in  consolidated  proceedings, 
provisions  concerning  publication  found  in  the  C.F.S.A.  prevail  over  those  found  in  the 
C.L.R.A.  where  there  is  any  conflict. 


North  East  Winnipeg  Family  and  Child  Extended  Social 
Services  v.  H.(M.E.)  (  1987  ),  11  R.F.L.  (3d)  362  (Man. 

Q.B.F.D. ) . 

(1988),  47  D.L.R.  (4th)  440;  64  O.R.  (2d)  154;  10 

A.C.W.S.  (3d)  77  (U.F.C.  )  . 
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VII  CONCLUSION 

There  are  relatively  few  cases  which  provide  insight  as  to  when  it  would  be  appropriate 
to  hear  protection  and  domestic  proceedings  together.  The  courts  seem  inclined  to 
accede  to  a  request  that  proceedings  be  joined,  when  a  request  is  made  on  consent  of  the 
parties.  The  rationale  relates  to  the  practicality  of  applying  the  same  evidence  to  both 
proceedings,  rather  than  compelling  another  judge  to  reach  a  separate  determination 
following  a  second  trial.  The  unspoken  concern  may  be  that  inconsistent  outcomes  on 
essentially  the  same  evidentiary  base  would  cast  the  administration  of  justice  into 
disrepute. 

There  seem  to  be  two  broad  situational  categories  where  the  interplay  between 
protection  and  domestic  proceedings  may  arise.  The  first  category  involves  the  child 
who  has  not  yet  been  found  to  be  in  need  of  protection,  or,  if  so  found,  has  not  been  the 
subject  of  a  "final"  disposition.  In  this  situation,  the  allegations  are  fresh,  the  Society  is 
still  investigating  and  determining  its  position  and  the  parents  are  actively  working 
towards  trying  to  establish  a  status  quo  that  is  favourable  to  their  respective  positions. 
The  protection  and  domestic  proceedings  tend  to  proceed  concurrently  (the  domestic 
proceedings  usually  having  been  initiated  first).  In  practice,  the  Society  may  stand  back 
and  await  the  interim  disposition  in  the  domestic  matter.  If  the  outcome  is  believed  to 
provide  the  child  with  adequate  protection,  the  Society  may  be  inclined  to  seek  to 
discontinue  its  protection  proceeding.  This  may  not  be  granted  easily,  if  the  court  is  of 
the  view  that,  once  a  protection  application  has  been  commenced,  a  finding  must  be 
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made.  If  both  actions  continue,  it  is  likely  that  a  request  that  the  matters  be  heard 
together,  or  as  the  judge  directs,  will  be  made.  If  the  domestic  proceeding  is  being  dealt 
with  in  the  Ontario  Court  (General  Division)  under  the  Divorce  Act,  which  precludes  any 
joinder  or  consecutive  hearing  with  the  C.F.S.A.  matter  in  the  Ontario  Court  (Provincial 
Division),  the  determination  of  custody  and  access  should  be  stayed  under  s.106  of  the 
Courts  of  Justice  Act.u 3  If  the  domestic  proceeding  is  in  the  Ontario  Court  (General 
Division)  under  the  C.L.R.A.,  it  could  be  transferred  to  the  Ontario  Court  (Provincial 
Division)  under  s.66  of  that  Act  or  under  s.107  of  the  Courts  of  Justice  Act. 

The  second  category  involves  the  child  who  has  been  the  subject  of  both  a  finding  and 
disposition  under  the  C.F.S.A.  Generally,  the  disposition  has  resulted  in  the  child's 
removal  from  the  birth  parent's  care  and  the  domestic  proceeding  is  initiated  in  an 
attempt  to  have  custody  restored  to  the  parent  or  to  establish  a  right  of  access  between 
the  child  and  a  person  who  has  either  been  denied  access  in  the  C.F.S.A.  proceeding  or 
did  not  make  any  claim  in  that  proceeding  for  continued  contact  with  the  child.  These 
situations  tend  to  be  dealt  with  more  summarily,  with  the  courts  concluding  that  the 
domestic  matter  be  stayed  until  the  protection  matter  is  terminated.  Present  in  this 
second  broad  category,  however,  are  those  cases  where  a  family  member  seeks  access 
to  a  child  who  has  been  made  a  Crown  ward  and  placed  for  adoption.  Although  the 
Ontario  Court  of  Appeal,  in  the  S.(T.)U4  case;  held  that  it  was  not  possible  to  continue 
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access  after  adoption,  there  seems  to  be  some  slight  movement,  once  again,  in  the  lower 
courts  towards  determining  the  issue  of  post-adoption  access  by  using  the  "best  interests" 
test. 

Where  a  request  to  join  domestic  and  protection  proceedings  has  been  refused,  the  focus 
seems  to  be  on  parental  rights  and  on  the  distinct  advantage  derived  by  whomever  the 
Society  is  supporting.  Further,  the  emphasis  is  on  the  need  to  maintain  the  services 
offered  to  parents  under  the  C.F.S.A.  and  the  "safety  check"  provided  by  the  status 
review  process.  Rather  than  refusing  the  joinder,  it  seems  that  the  preferable  approach 
is  to  order  that  the  evidence  apply  to  both  proceedings.  If  a  finding  of  "in  need  of 
protection"  is  made,  the  dispositional  provisions  of  the  C.F.S.A.  take  precedence  over 
the  custody  or  access  determination  under  the  C.L.R.A.  The  domestic  proceeding  is 
stayed  or  adjourned  until  the  protection  matter  is  terminated  under  the  C.F.S.A. 
Obviously,  a  child  can  only  be  subject  to  one  order  with  respect  to  custody  at  any  time. 
It  seems  reasonable  that,  so  long  as  there  remain  protection  concerns,  the  focus  must  be 
on  the  protection  proceeding. 

Counsel  who  are  considering  joining  protection  and  domestic  proceedings  should 
carefully  review  the  differences  between  the  matters  and  determine  whether  hearing  all 
the  evidence  together  will  impact  adversely  on  their  client's  interests.  If  the  matters 
proceed  by  way  of  a  single  hearing,  it  seems  likely  that  procedure  (or  practice)  under 
the  C.F.S.A.  will  prevail  where  there  is  any  conflict.  As  a  final  consideration,  counsel 
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considering  a  transfer  of  domestic  matters  to  the  lower  court  should  remember  that  the 
parens  patriae  jurisdiction  of  the  Ontario  Court  (General  Division)  is  not  available  to  the 
Ontario  Court  (Provincial  Division). 

Welcome  initiatives  are  the  proposed  Family  Law  Division  of  the  Ontario  Court  and  the 
proposed  Family  Law  Rules.  The  former  initiative  will  help  ensure  that  two  actions  do 
not  proceed  independently  in  two  levels  of  court,  whereas  the  latter  initiative  will 
provide  uniformity  in  the  rules  governing  all  family  law  proceedings. 


- 


